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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ELIJAH EPHRAIM JHIRAD, / 

Plaintiff, 


I iOVnnw —-jr-*.- ■- 

United States Marshal,— 

Southern{District of New York, : m 

H&j" ' Defendant. s -- ^ 

_—__ 

X ■ • ' —: ■ i * — *' ■, - Ji. r ■ *i >£ jL 

-OiKi.. •'* .. . . " * 

• ^ Thia com ** to thi .“ court as “ app 
by ^•titlonerV Jhirad, for a writ of habeus corpus, at- 

:^&ing^tha jurisdiction of a United States magistrate to 

S^SncaiM the appropriateness of extraditing Jhirad to - 

jSp:-i^;r 'K. : .v ■«' >;* ‘ ,4$i\ ’ .' •'■r • 

£| * •* ' - 1 ^ 

r The Government of India has sought the extradi- , 

r.'.V .* ..Vjc’f __ , ._1 


MEMORANDUM AND ORDER 


4026 KTD-V 


f The Government of India has sought the extra i- ^ iv -f ; , 

■ • ' • .. 

tiii., pursuant to IB U.S.C. ■ 3182, of Jhirad, who is a 

• V* ► V<f* • • ' 1 «. . *- *' ' ' _ . | ■*»- 

native Indian now a resident alien in this country. s 

alleged that while Judge Advocate General of the Indian • ... . - 

itPfcl «' -'•> ' ‘ . r . ' 

Navy, Jhirad embezzled large sums of money from a nava. 

fund. 

Normally, the procedure in an extradition matter, 
as set forth in 18 U.S.C. S 3184, involves the issuance of 
a warrant upon complaint and then a hearing before a 
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magistrate, who determines whether there is sufficient 
evidence to sustain the charged offense under the applica¬ 
ble treaty of extradition. The determination of a magis¬ 
trate is not directly appealable. Sayne v. Shiple y., 

418 F. 2d 679 (5th Cir. 1969), cent. den ., 398 U.S. 903 (1970) 
The only method of attacking such a determination is-by a 
petition for a writ of habeas corpus, usually, such a writ 
is sought after a hearing by the magistrate. Here, however, 
petitioner has brought this petition before the hearing could 
take place. In several cases, including Wright, v. Henkel , 

190 U.S. 40 (1903) and Ivancevic v. Artukovic, 211 F. 2d 565 
(9th Cir. 1954), cert, den., 348 U.S. 818 (1954), petitions 
have been heard prior to a hearing where there were unusual 

circumstances. 

"* Petitioner has unfortunately sought to circumvent 
the normal orderly extradition procedures, and the Court 
wishes to strongly discourage this premature use of the writ. 



However, this case has been in limbo for nearly five months 
after the untimely death of the late Judge McLean, and the 
Court feels constrained to determine the merits of petitioner’s 


claims. 

At the outset, respondent has suggested that a writ 


of habeas corpus under 28 U.S.C. § 2241 will not lie because 
petitioner, free on bail, is not "in custody*’ as the statute 
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requires. Until recently, the -in custody" requirement 

meant that a prisoner would have to he incarcerated 

before he could use the writ of habeas corpus. However 

. has recently been interprete 

the "in custody" requrrement has rece y . 

with greater latitude. In Tones v. SSSadS' 371 u. 
the Supreme Court held that a prisoner on parole “ « r 
cufcody and control of a parole board is "in custody" within 

the meaning of 28 U.S.C. 82241. — . five 

the supreme Court in Carafas v. LaVallee. 391 u 

. that the fact that a petitioner's sentence ha 
determined that tne . 

fhP writ was on review, did 
expired while his petrtron for the wrrt 

not defeat jurisdiction under the Federal statute. 

quently. the lower courts have expanded the situations in 

a t a writ of habeas corpus wi 

which jurisdiction to grant 

lie . xn Harden v. Purd*. 409 F. 2d 704 (5th Cir. 1989,. 

was held that a state prisoner free on bond could seek a 

in 1970 the same court decide 
writ of habeas corpus and m 

a i bond was "in custody" for Federal 
that release on appeal bond 

__i „ ritv of Greenvi lle. / 

jurisdictional requirements. CaEler . -X. ' 

422 F. 2d 299 <5th Cir. 1970). 

TWO . istrict courts in this Circuit have echoe 

* the "in custody" requirement. r udge 
the new approach to the in c 

V New York, 267 F. Supp. 103 (S'.D.N. . 

Bryan in Duncombe v. Newjtot_, 

4 . a 4 -hat a person released on bai- 
by way of dictum, suggested that t 


A-5* 
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f t v> e habeas statute. 

u leg.UV in custody for the purpose 
T U.s. ex re! Smith v. DiBella- 314 F. Supp. 

Conn . l970 ) the Court held that a petitioner release 

„ hit own recognisance was in ousted, For the purpose 

ofatute "^The underlying reason 
the Federal habeas corpus statute. T 

• Q in all of these decisions is that to .fall w 

, ... liberty of movement must he limrted 

on u i.C. B 2241. one s liberty o 

‘ ubstantial way. Though petitioner dhirad is out 

ln ^ ^ f . ds that the restrictions on his freedom 

In his being on bail are such as to come within the 
import of the statute. Therefore, the Court has power o 

entertain this application. Federal Diatr ict 

The scope of inquiry open 

a dine a writ of habeas corpus in an extradl- 
rnnrt when deciding a wrx 

rrow being limited to the following 
tion case is very narrow, being 

questions - 


!, whether the magistrate has jurisdiction: 


V. 


21 ing^showed* a^easonabl^ground^o^believe 
th l accused guilty: and 


3 , whether tne offense alleged is a treaty 
offense. 


4 ' 


— 




. 348 F. 2d 602 (5th Cir. 1465): Sajme v. 

wacker v. Bisso n.. 903 

”"7 4,8 F 2d 679 (5th Cir. 109). cert. den. 

SiiEiSl’ 418 P - Harasco, 215 F. Supp. 953 

(1,70): U.S. ex rel Fetruslwnsk^ v. Marasco, 








(S.D.N.V. 1963), affd 325 F. 2d 562 ((2nd Cir. 1963), cert. den. 
376 U.S. 952 (1964), and Acplicatlon of D'Amico, 185 F. Supp. 925 
(S.D.N.Y. 1960), appeal denied, 286 F. 2d 320 (1961). 

Since there has been no hearing in.this case, we 
are concerned only with the jurisdiction of the magistrate 
and whether the offense charged is a treaty offense. . 

18 U.S.C. § 3184, Factor v- Laubenheimei■ 290 U.S. 276 (-933). 

Of course, the threshhold question is whether an extradition 

* r- »>. 

treaty exists. 

The united States Marshal, Ferrandina, the nominal 
respondent, and the Government of India, the real respondent 
to this action, argue that the extradition treaty of December 
22, 1931, 47 Stat. 2122, between the United States and Great 
Britain, serves to support jurisdiction in this case. This 
Treaty in Article 14 stated that Great Britain could accede 
to the Treaty on behalf of certain listed territories, among 
which was India. On March 9, 1942, the Treaty was made ef¬ 
fective as to British India. For the following reasons this 
Court holds that the Treaty of 1932 is valid and of continuing 
force between the Governments of India and the United States, 
and will support the jurisdiction of the magistrate to hear 

the evidence against Jhirad. 

Whether an extradition treaty exists is an issue 

with major foreign policy implications and one which does not 
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easily fall within the sphere of the Judicial Branch of 
Government. Thus, it is that courts have given great weight 
to the position taken by the Executive Branch concerning 
the validity of extradition treaties. In Bayne v. Shieley, 
418 F. 2d 679 (5th Cir. 1909), cert^. derw, .398 U.S. 903 

"Vb 

(1970), the Fifth Circuit said: 

"Because we recognize that the conduct of 
foreign affairs is a political, not a 3 udi- 
cial function such advice [from the 
Executive Branch] while not conclusive on 
this Court is entitled. to 0 ^ re J t ^®}' 9h 
and importance.” (410 F. 2d at 

In the case at bar, the United States, through 
the Acting Secretary of State, certified on August 14, 1972, 
that "the treaty of extradition between the United States 
and India is therefore considered a good subsisting and 
binding convention between the United States and India." 
Further, the Executive Branch strongly indicated its con¬ 
tinuing affirmation of the Treaty when (in July of 1967), 
in conjunction with a prior extradition between the 
United States and India, notes were exchanged between the 

two Governments. 

The position of the Executive Branch, though per- 
suasive, is not conclusive. The Court must evaluate the 
facts concerning the Treaty on its own. Petitioner argues 
that the Treaty of 1931, under which extradition is sought, 
though made applicable to British India in 1942, did not 
'survive the creation of the Republic of India in 1950. 









A3 with much of international law, the question 
o£ treaty succession is muddled. Vet. it seems generally 
agreed that some rights and duties do devolve on the new 
country, particularly those rights and duties locally con¬ 
nected to the area gaining independence. See Oppenherm. . 

T.,»rnational Law . Vol. 1 at 157 - 158. 

Particularly in reference to emerging nations, 
the weight of authority supports the view that new nations 
inherit the treaty obligations of the former colonies. 

As one authority has said: 

" The ^ e i t v a of e treaties n upSn independence 

continuity of “?t£“s which has been 
eviden° n for some time respecting multi¬ 
lateral legislative °°" v ®^°eialtreaties." 

(CVConnell? S^SsSSiSS^siW 
Law internat-iona ^LaWf 196 » 

in ivancevic v. Artukovic, 211 F. 2d 555, 

, 9 th Cir. 1954) , cert, den-, 3« U.S. 818 (1954), the 
N inth Circuit decided that an extradition treaty made 
between the United States and the Kingdom of Serbia sur¬ 
ged the creation of the Federal People's republic of 
Yugoslavia. Though relying in large measure on the view 
of the Chief Executive, the Court also emphasized that there 
was sufficient continuity between the first Government and 
the second, even though there was not geographic identity. 
Applying this principle of continuity, it is reasonable to 
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find that the Republic of India inherited these theatres. 

With the exception that Pakistan was separated iron, 

British India, there was geographical identity between 
India in 1946 and 1950. Further, as part of the creatron 

- mrtia the Indian Government agreed to 
of the Dominion of India, 

. of ali treaties signed on its behalf 
take an assignment of all 

by Great Britain. Therefore, the Treaty-o£ 1931 was rn 
effect in 1946. The subsequent change to a Republic 
certainly of only evolutionary nature, thus the Treaty , 

would appear to survive. 

Jhirad relies heavily on state of Madr as v. 

Menon , (1955) 1 S.C.R. 280. The Supreme Court 

that case held that an act of the British Parliament, 

. ,0011 which set conditions 

.the Fugitive Offenders Act of 1881) 

for extradition among British possessions, was no longer 
V slid after the creation of the Republic in 1950. Reliance 
n thin case is misplaced. The basic feature of the Fugitive 

Offenders Act was that it made for simplified procedures 

ions The Fugitive Offenders Act was 
among British possessions. 

an internal statute while the Treaty of 1931 was an —- 
act whereby India as an international person gained rights 
and obligations vis-a-vis another international person. 
Further, a recent opinion of the Supreme Court of India n 
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west Bengal v. Kishore , (1969) 3 S.C.R. 320, raised seri¬ 
ous questions as to the continuing appropriateness o£ 

relying on the Menon decision. 

Lastly, the United States Supreme Court has held 
that the actions of the two countiries involved regarding an 
extradition treaty are of great importance in deciding a 
treaty's validity. Terlinden v. Ames, 184 U.S. 270 (1902) 

Both the Government of India and the Government of the 
United States have been unequivocal in relying on the 
validity of the Treaty of 1931 and in the past there have 
been extraditions from both countries. 

I 

Mindful of the advice of the Executive Department, 
the actions of both governments and relying on the histori¬ 
cal continuity from British India to the Republic of India, 
this Court holds that the Treaty of 1931 is validly existing 

between India and the United States. 

The second issue raised by the peti \.ion for habeas 
corpus is whether'the crime charged is an extraditable of¬ 
fense. Petitioner, Jhirad, has been charged with the crime 
of Breach of Trust of a Public Servant, § 409 of the Indian 
Penal Code (IPC). The IPC defines a criminal breach of trust 

in Section 405 a3 occurring when 

n # . whoever, being entrusted v:ith pro¬ 
perty . . • dishonestly misappropriates or 

converts to his own use that property in^ 
violation of any direction of law . . . 
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After stating this general definition in Section 405, 
the IPC goes on in subsequent sections to enumerate dif¬ 
fering penalties based on the status of the entrustee. 
Section 409 is merely a statement of a specific penalty 
for the general crime contained infection 40^. ^Though 
called "breaches of trust”, the crimes defined by Sections 
405 and 409 are in essence crimes of embezzlement. 

They satisfy the classical definition of embezzlement 
stated by Blaokstone in his Commentaries^ 


"The fraudulent appropriation to his own 
use or benefit of property or money en¬ 
trusted to him by another, by a clerk, 
agent, trustee, public officer or °^ h ® r „ 
person acting in a fiduciary character. 

4 Blackstc..e' s Commentaries , 230, 231. 


Article Three of the Treaty of 1931 lists the 
extraditable offenses and includes larceny and embezzle¬ 
ment in clause 16 and fraudulent conversion in clause 17. 

The courts have set a standard of liberal interpretation 
of treaty language. As the Supreme Court said in Fact or v. 
Laubenheimer , 290 U.S. 276 (1932), "extradition treaties 
are to be liberally, not strictly, construed." From the 
general lack of particularity and specificity of the crimes 
listed in Article Three, it is evident that the intention 
was to describe the crimes in the most general and inclusive 
terms. In light of this intention and the standard of inter¬ 
pretation set by the Supreme Court in the Fact or case, the 


A- 17 . 
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Court finds the crime charged is included within the 

ambit of clause 16 of the Treaty. 

In Wright v. Henkel , 190 U.S. 40 (1903), the 

Supreme Court, while deciding whether an extraditable of- 

't)k 

fense was stated, said: 

"The general principle of international 
law is that in all cases of extradition 
the act done on account of which extradi¬ 
tion is demanded must be considered a crime 
by both parties." 190 U.S. at 58. 

This apparently was the law until Facto r v. 
l. aubenheimer , supra , 290 U.S. 276. In that case the Court 
indicated that the question of whether the crime charged 
must be a crime in the asylum country was a matter of 
treaty interpretation. The Court went on to indicate 
that, at most, all that was necessary was that the offense 
charged was recognized by the jurisprudence of both coun¬ 
tries. There is no requirement in Article Three of the 
Treaty that larceny or embezzlement be crimes m the asylum 
country. Indeed,'the Treaty lists only one offense which 
must be a crime in both countries to be extraditable, and 
that is accessorial conduct of any kind. It follows, 
therefore, that the Treaty does not require that the crime 
charged be explicitly a crime in the place of asylum. 

Even if it were necessary for extradition that 

there be mutual criminality, it seems quite clear that 
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the acts alleged fall within the ambit of liability of 
, 155.05 of the New York Penal Law (McKinney 1967, whic 
makes a wrongful taking or withholding of property from 
Its owner a crime. It specifically includes embezzlement 
„ithout regard to the status of the person committing sue 
act. It seems clear that the offense charged is within 

those listed as being extraditable. 

■ • rv.ot-hpr the offense charged 

Also, in determining whether tne o 

...i is extraditable, the Court must 
against petitioner. Jhirad, is 

• n ther the Treaty sets any time limitations on 
determine whether th 

extradition and. if so. whether they have been compile 

with . Merino v. o^ted^tate^Marshal. 326 r. 2d 5 

, 777 u S 997 (1964) Under 

,9th Cir. 1963), eert L _den i » 377 U.S. 

„. the Tr eaty of 1931, otherwise permissib 

Article Five of the ireacy 

extradition cannot take place if the passage of time as 
eaused an exemption from prosecution or punishment —- 
ing to the laws of the High Contracting Party applying or 
applied to.- Thus, both United States law, as well as 
Indian law. must be considered to determine whether 

extradition is time barred. See -SSaSJfi - 

1 q 77 \ cert, den., 300 u.wi. 

87 F. 2d 35C (1st Cir. 1937), cere..- 

. (construing the same Treaty,. 

Given that the Treaty commands reference 

Vw-miri it be Federal law or State 
law of the united States, should it be 
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law? it has been suggested that the New York Statute of 
Limitations should be applied. Cited in support of this 
contention is m re Mylonas , 187 F. Supp. 716 (N.D.hla. 1960) 

The Mylonas decision stands as a lone example of this ap¬ 
proach. If extradition were to be barred by the capricious 
location among the states of the person sought to be extra¬ 
dited, it strikes this Court that the basic intention of 
international treaties of extradition, namely uniform, 
regularized extradition between nations, would be thwarted. 
Because of this clear over-riding Federal interest in treaties 

of extradition, we will look to Federal law regarding the 

. • nt rarria-Guillern v. U.s. , 450 F. 2d, 

limitations question. Ct‘ Garci---- . 

1189 (5th Cir. 1971), cert. den. 405 U.S. 989 (1972) 

The Federal Statute of Limitations with regard 
to non-capital offenses is 18, U.S.C. S 3282. In relevant 
part, the statute states, "no personal shall be prosecuted 
... or punished for any offense, not capital unless the 
indictment is found or the information is instituted 
within five years next after such offense shall have been 
committed." The alleged series of offenses for which peti¬ 
tioner is charged, took place from 1959 through 1961. To 
be within the five year period under Section 3282. prosecution 
would have to have been brought by September 26, 1966 at the 
latest, since the last alleged transaction occurred on the 
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27th of September 1961. Petitioners and Respondents 
agree that prosecution in this case was not begun until 
October of 1968, well after the five year period had ex¬ 
pired. 

Under 18 U.S.C. 3290 the five year limitations 
period does not extend to persons "fleeing from justice". 
Jhirad left India on July 26, 1966, which, if it constituted 
a "fleeing from justice" would have tolled the statute as 
to those offenses occurring less than five years before his 
departure, namely, the alleged transactions on July 27, 

1961, September 25, 1961, and September 27, 1961. Peti¬ 
tioner argues that mere absence from the place of the of¬ 
fense will not suffice to prove "fleeing from justice", 
rather, an intention to avoid arrest or prosecution must 
be shown. 

Turning to the construction of 18 U.S.C. § 3290, 
the Circuits are divided as to whether to be fleeing from 
justice, one must intend to escape prosecution. The 
Fifth Circuit, over a vigorous dissent, held in B. M. Donnelly 
v. U.S., 229 F. 2d 560 (5th Cir. 1956) that intent must be 
proved and that mere absence was not sufficient to show 
"fleeing from justice". However, two other Circuits have 
held that mere absence from the jurisdiction was sufficient. 


A \L 
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In McGowan v. U^. 10* »• *> 791 ^ ' — 

den., 308 0.8. 552 (1939), the Court held that in the 

Statute of Limitations 18 O.S.C. 0 538. the prodeoessor of 

• meant one who is gone 

Section 3290, "fleeing from fustic 

S 4-^ intent. Likewise, 

from the jurisdiction without regard to 

. ■ corstruing Section 538 held th 

the Eighth Circuit, in cor.stru g 

b e fleeing, all that was necessary was to have left 

, rime after its commission. Though not 
-jurisdiction of the crime after its 

^ . • l-iat- the language of Section 

of great weight in determining what 

. it is worth noting that all of the cases con- 
3290 means, it is ,.. . „ 

- -justice" in the extradition 

etruing the phrase "fleeing from lustice 

r f re 18 U S.C. ■ 3182 have held that fleeing is proved 

S 3 U nee ADolevard v. Massachusetts. 203 O.S. 222 

um mere absence. See —- 

by mere * nThis Court 

. 4-0 R e iHy 116 U.S. 80 (1885). i 

(1906) and Roberts v. ReiiiX' 

inds that petitioner wasUeein g from^tic^ hi^ 
^71^irTTT9 66 . Xn addition to the case law 

--—-—-r court is persuaded by the fac 

supporting this view, the P which 

that the alleged offenses of petitioner are 

re likely to go undiscovered for long periods, thus delay 

ing prosecution and making this type of action easily time- 

justice occurred only when there was a finding of an inten- 

4 -jmn the Court would be put in a 
tion to avoid prosecution, the cou 
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position of finding the facts surrounding a crime which 
has occurred in another country. We are reluctant to assume 
such a role. As to the last three alleged offenses, the 
statute of Limitations as set out in 18 U.S.C. 8 3290 would 

not bar extradition. 

Article Five of the Treaty mandates that the 
court afeo look to see if the law of India bars this action 
because of delay. India has no Statute of Limitations, but 
rather applies a case law principle of unreasonable and un¬ 
fair delay. Since the Indian rule is a case-by-case approach, 
dependent upon the facts of each case, it would be ve y 
ficult for this court to suggest that the time period here 
is so unreasonable as to require barring this action under 
Indian law. The facts as presented to the Court do not 
compel a finding of unreasonableness; on the contrary, 
they indicate careful investigation on the part of the 
Indian Government, which of necessity took some time. 

The court finds that the m agistrate has jurisdic¬ 
tio n ISd-U^T^Tlast three of fenses alleged are extraditable 
The court does no t decide whether or not all of the alle ged 

consti tuted one extraditable of- 


to be unnecessa ry. 
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. for w rit of habeas corpus is denied. 
The petition tor vai>- 

SO ORDERED. 


' £ 


- U. s. D. a - /•// / 


Dated: New York, N. Y. 

January J ■ > • 1973 • 









'i)i.T'n:i) STATES Dir.TR7.CT COUKT 
SOUTHED DISTRICT OF W YORK 


In the natter of the Extradition of 

ELIJAH EPHRAIM JHIRAD 

Fugitive from the Justice of the 
Government of India 


•>; 


OPIKI0H 

Mag. Dkt. £ 72MCA12I4 
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GCF.TTEL. U.S. Magistrate ; 

, „ A hearing has Been held at the request of the 

Government of Indin for the Extradition of Hr. Elijah Ephraim 
jhirad, allegedly a Fugitive from the Justice of that country 
At an extradition hearing a Magistrate must determine five 

things: * 

1. whether the extradition requisition is 
in proper form; 

2. whether the offense charged is extradit¬ 
able; 

3. whether the person before the Court is 
the one accused of the crime; 

4. whether there is probable cause for 
holding the accused for trial; and 

5. is the extradition intended to punish 
the accused for offenses of a political 
nature. 
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Respondent was arrested in August of last year 
on n warrant leaned upon an extradition complaint and has 
been free on ball every slnee. A pre-hearing motion to . 
dismiss made by Respondent was denied. A writ of habeas 
corpus was also denied by Judge Duffy and is presently on 
appeal. The issues raised at that time were threefold: 

First, an attack upon the procedural regularity 
of the requisition, claiming that no treaty exists between 
India and the United States. This issue was decided adverse¬ 
ly to the Respondent thus disposing of the first of t te 
issues normally decided at an extradition hearing. 

The second issue raised preliminarily was whether 
the crime charged was extraditable. That issue was also 
decided adversely to the Respondent, thereby disposing of it 
The third issue was a defense of statu*: of limit¬ 
ations. It is fair to cay that the decisions of this court 
end Che district court were not entirely conclusive on that 
point, and it will be discussed separately later. 









Of the remaining Issues, the question of identity 
is easily disposed of. Thera has never been any real dis¬ 
pute, and indeed Respondent has taken the stand and acknowl¬ 
edged, that he was the former Judge Advocate General of the ■ 
Indian Havy, and is obviously the person who is being sought 

by the Indian Government. The crucial issue,, therefore, 
r ;*• • 

the question of probable cause. 

Respondent is charged with having embezzled 
042,457 Rupees, which is approximately $165,000 in American 
money. Certain facts are uncontested. Mr. Jhirad was from 
1947 through 1964 the Judge Advocate General of the Indian 
Navy. During 1964 he took a leave of absence. On July 26, 
1966, he flew to Brussels with his family, where he attended 
a World Jewish conference. From there he went to Geneva 
where he lived openly, entertaining foreign dignitaries 
including those of India. Some months later he immigrated 
to Israel and became an Israeli citizen. He never returned 
to India and never again took up his post as Judge Advocate 
General. In June of 1971. he came to the Halted States on 
a visa, and obtained employment here. 
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In late 195S, during the time that Mr. Jhlrad 
sewed as Judge Advocate General of the Indian Navy, n 
prize Fund Account was set up. Between 1959 and September 
o£ 1961, Respondent was administrator of this Naval Price 
Fund.a; ThenFund had been set up for distribution to Indian 
Navy personnel who had served for more than 180 days during 
World war II. /t P o“oclamation of the Indian Government 
■ sued on January 31, 1956, which announced the existence 
f the Price Fund and called upon those eligible to par¬ 
ticipate to file their claims. 

The exact amount to be paid to claimants could 

not be determined until such time as the total number of 
claimants and their ranks (which determined their relative 
share) had been established. When this was done, the fund, 
available were to be divided amongst the eligible claimants 

according to their scale of distribution. 

Respondent, in addition to being responsible for 

the overall administration of the fund, was personally 
responsible for the distribution of tad., was a co-signatory 
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on all Withdrawal., Iron, the fund, and war charged with 
seeing that the fund was properly administered and accounted 
for. Between February of 1959 and September of 1961 virtually 
all the fund of over $400,000 was disbursed. Ho formal audit 

I . 

of the account was ever wade. 

in 1966, as a result of an inquiry from a sailor, 

■ an inquiry was initiated concerning the distribution of the 

' funds. (The Fund itself had been closed and the Respondent 

placed on leave a couple of years earlier.) 

It was found that many of the books and records 

of the Fund had been already destroyed, and that the account 
. could not be audited at that time. However, from those 
records available, primarily tha checks, it was established 
that Hr. Jhirad had drawn the bulk of tho account, the 
equivalent of $275,000, out of the bank in cash. During 
• this time period, large sums of cash were deposited to 
several personal accounts of the Respondent, and cash was 
used by him to pay various stockbrokers and cosmodlty 
brokers. It was also established, however, that a number 
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of the claimants were not paid by check, bxiu by uone., 
orders and that these money orders were often purchased 

by cash. 

A criminal investigation was commenced in July - 
of 1966. The investigation had been underway only a few 
months when Mr. Jhirad left India never to. return. In 
1968, two years after he had left India, threa "charge 
sheets" were filed against Mr. Jhirad. A charge sheet 
appears to bo roughly equivalent to our Criminal Complaint. 
Each of these charges Mr. Jhirad with violation of Section 
409 of tho Indian Penal Code: criminal broach of trust by 
a public servant, an aggravated form of embezzlement 
punishable by ten years imprisonment and a fine. 

The reason why three separate sheets were filed 
' charging the same crime is that, under Indian criminal 
procedures, embezzlements may be treated as a single . 
offense, but not for a period of more than one year. Con¬ 
sequently, the first charge Involves alleged embezzlements 
between May of 1959 and May of I960; the second Involves 
alleged embezzlements between June of 1960 and June of 1961; 
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the third onJ final sheet charges alleged embexxlcmcnts 

between July and September of 1961. 

' prior to seeking the extradition of Mr. Jhlrad, . 

a hearing was held before the Additional Chief Magistrate 

in India. A wealth of evidence, a number of witnesses and 

exhibits were presented to him. These exhibits and witnesses 

, ti. wh.i- Mw jhiicfld bad trainsfei'rcd 
established beyond any doubt chut Mr. 

large sues of money from the Prise account to his own 

, .w .. This was established by simil- 

accounts and personal u^cS. 

arities of amounts withdrawn and deposits on the same dates, 
sometimes even in identical amounts and si Mar denominat¬ 
ions of currency. It was an inescapable conclusion from the 
evidence and bank deposit analysis presented before the Indian 
Magistrate that monies had indeed been transferred from the 
Prixe account to Mr. Jhlrad-s personal accounts. 

The evidence before the Magistrate also tended 
to prove that Mr. Jhlrad had lost heavily during the same 
parted investing in the stock market and in commodities, 
and that he had personally ordered the destruction of the 
records without their having been audited. 


A' 2-G 



All of the evidence presented before the Indisn 
Magistrate was properly certified end presented to this 
court. Respondent contends that this evidence falls to • 
establish probable cause since there is no proof that any ' 
part of the Naval Prise Fund is missing or that anyone 

entitled to share in the funds ua&- not paid. 

India attempted to prove that a number of former 

seamen who were entitled to participate in the Fund were 
not in fact paid. Their evidence was Insufficient in that, 
although they showed that these parsons were entitled to 
file claim against the Fund, there was no proof that they 
had in fact filed timely claims. ^However, it is not necessary 
to prove that a particular valid claimant was deprived of his 
proper payment. There are a number of ways to embezzle from 
■ a fund of this nature, but the moot dangerous way weald 
have been to have diverted payments due to eligible claimants, 
because this would almost certainly have raised a protest 

from them. 

Other ways in which funds could have been embezzled 
were by enlarging the number of claimants by adding fictitious 
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names, by mis coinput ing the amount to be paid to proper 
claimants, or by appropriating me aimed funds when 
claimants had died or disappeared following a submission . 
of their claims. Other ways of tapping the fund surely 

i 

exist, so it certainly is not necessary to show that the 
monies were taken from persons who had filed proper and 
timely claims. All that is necessary is to establish that 

assets were misappropriated by Hr. JhiradT/ 

Respondent cites Tinsley v. Bauer,. 271 F.2d, 

110 (Calif. 1954) for the proposition that the fact that 
a portion of the Fund is missing is irrelevant to Respondent's 
guilt. That was a civil case which involved an alleged 
embezzlement where the evidence merely established the 
placing of certain funds in the account of the bookkeeper. 

The Court held that this was an inadequate basis to establish 
the amount actually embezzled from the employer. The Court 
specifically distinguished the effect of such evidence in 
a criminal proceeding and held that it certainly would be 
some evidence of a criminal act. The Appellate Court returned 
that case to the trial Court merely for a further determination 
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ns to what amounts had actually been taken from the company's 
accounts. 

Respondent also contends that the transfer of 
funds from the rrlze Fund, to the personal account of Mr. 
Jhlra4 Is not even evidence of criminal intent, citing 
u«nni n V. Von Csch . 9 A. D-. 2d 660 (1st Dept., 1959). In 
that case, however, the defendant had been specifically 
allowed to deposit the monies wherever he desired, including 
his personal account, and it was held that the embezzlement 
was committed not when he deposited the funds in his per¬ 
sonal account, but when it was established that he removed 
the monies from those accounts and used them for his personal 


- J s. 


Criminal intent can be inferred from the nature 
of tiie conversion. In this case, the Respondent took the 
stand, admitted freely having withdrawn monies from the 
prize Fund and having deposited them into his personal 
accounts. His explanation was that he received substantial 
amounts of cash from his own private practice of the law and 
Strom his stock market transaction, and he had it on hand 
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vhtle ha did not keep cash from the Price Fund account. 
Consequently, on occasions xdien he had to obtain money 
orders and needed cash for that purpose, ho testified 
that ho advanced his own funds to make such purchases 
and subsequently Repaid himself by making the transfers 
previously-described. 

There is a substantial question as to vjhethcr 
or not this defense can be considered at this time, lu 
is clear that in an extradition hearing a Respondent 
cannot offer evidence which contradicts the evidence 
of the extraditing country. Here, however, the only 
• evidence which clearly contradicts tho evidence of 
the Government of India is Mr. Jhirad’s testimony that 
ho did not direct the destruction of the records of 
the Prise Fund, and, perhaps, his summary contention 
that his investments were profitable overall. To the 
extent that this evidence contradicts the evidence of 
the Government of India, 7. have ignored it. 

This, however, does not solve the entire problem 
of the defense that the monies were transferred as a repayment 
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for advances previously made. 


Xa the ease of Chariton v. 


Keller, 229 U.S. 447 (1913), the Supreme Court held, at 
p» 461: 

’'There la not and cairnot well bo any 
uniform rule determining how far an 
examining magistrate should hear 
witnesses produced by an. accused person. 

The proceeding is not a trial. The issue 
ia confined to the single question of 
whether the evidence for the state makes 
a priraa facie case of guilt sufficient 
to hold the party for trial.". 

The Court held that evidence in the nature of 
a defense, in that case insanity, should not be heard by 
the committing Magistrate. 


In Collins v. Loisel , 259 U.S. 309 (1922), a case 
relied upon by the Respondent to establish that the accused 
could testify to explain ambiguities or doubtful elements 
of the prina facie case, the Supreme Court explicitly upheld 
the exclusion of certain evidence as relating to a defense. 
Miring In Re Wadgo , 15 Fed 86464 (S.D.N.Y-*.,, 1883).j , that to 
allow defensive evidence at such a hearing would compel 


the Government seeking the extradition to be prepared for 


a full-scale trial and to produce all its evidence and 

' A-31 : 







13 


witnesses, both on direct ami rebuttal. 

It is clear, however, from such cases no 
Application of First na tional City Bank, 183 F.Supp. 865 . 

(S.D.N.Y. I960) that Respondent is still allowed to explain 
ambiguitier. or doubtful evidence in the elements trying to 
establish a prima facie case. But it is difficult to say 
whether the testimony presented by Mr. Jhirad is simply an 
explanation of ambiguities, or whether it is a separate 

affirmative defense. 

In Hatfield v. Guay . 87 Fed. 2d, 358 (let Cir., 
1937), evidence that an accused's false pretc isea did not 
cause a payment to bo made to him, since the foreign govern¬ 
ment did not rely on those allegedly false pretenses, v;as held 
to be a defense and not an explanation. Evidence of absence 
from the country, insanity, alibi, all of these have held to 

be defensive material. 

In First national City B ank v. Arlsteguleta, 

287 F.2d 219 (2d Cir., 1960), it was held that the defenses 
' available to an accueed are extremely limited. Indeed, you 
can search the cases in vain for a single instance In which 
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a defendant in an extradition proceeding wee allowed to 
present a defense (other than one specifieally set forth 
in the treaty as an exemption from extradition) which was 
considered allowable nnder the circumstances. 1 conclude, 
therefore, that the evidence presented by Mr. Jhirad is more 
properly to he considered by a Court in India where all the 
'evidence would be available and where India would be able 
to present its rebuttal evidence to meet his contention 
that-the monies were transferred in repayment of advances 

made by him. " 

Moreover, even if this defense is properly con¬ 
sidered at this time, the evidence is not conclusive on 
the question of probable ca .se. To put it mildly, the 
action, of the Respondent, even accepting his version, were 
extremely unwise. All lawyers appreciate tha sanctity of 
trust funds. The transferring of these funds from trust 
accounts to his own use had to give an appearance of fraud 
His explanation for this - the convenience of having 
. funds available rather than going to the bank on various 
occasions, is not completely hrHevable considering the 
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frequency and proximity of these transfers. 

For example, accordinE to the evidence presented 

by the Government of India, on October 13, 1959, Mr. Jhlrad. 
withdrew 6,000 Rupees and on the same day deposited 6,500 to 
his own account. Two days later he withdrew 8,000 Rupees and 
deposited 7,900 to his ovm. account. On December 1, 1959, he 
withdrew 5,000 and deposited 4,700. Two days later, he with¬ 
drew 30,000 and deposited 10,000. On December 28. 1959, he 
withdrew 8,000 Rupees and deposited 7,600. Within a week 
thereafter he withdrew 4,000 end 6,000 and deposited 
identical amounta. 

On April 6, 1960, he withdrew 50,000 and deposited 
slightly in excess of that. The following day he withdrew 

20,000 and deposited the exact same amount. 

On three consecutive days In September of 1960 
he made large deposits following largo withdrawals, and the 
amounts are almost exactly coincide and a few days later there 
is another deposit of 15,000 Rupees following a withdrawal of 












T ho some sequence of events occurs in Octobcr 

o£ i 960 , where over a period of a week there are four 

largo withdrawals ar.d four large deposits. 

The same set of circumstances can be found in 

January of 1961, where over a four-day period there are 

three large withdrawals and three large deposits. 

Coming to the charges involved in the last 

charge sheet. In duly of 1961 and September of 1961, we 

find again a series , f withdrawals and deposits separated 

, - v-.-ii si.;:* de"OSIts. 

by only a day or two each time.- c . v- • 

• it is extremely difficult to accept the content on 

that these withdrawals and deposits were medo to repay 
advances. It would be purposeless to make withdrawals from 
tee bank to repay advances made on the exact same days, or 

even on the intervening days, 

I find, therefore, that there was probable cause 

for requiring Respondent to appear in India to answer some 

4 ♦- Mm Tlv 5 *** however, does not dispose 

of the charges against him. T - » 

of all of the issues raised. 
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As : mentioned earlier, there is a question, of 
limitations. It was held in Hatfield v. Cu«Z, SH232. «*» e 
an exemption from proseeutlor. by lapse of time is a matter, 
of defense to be considered at trial unless specified in 

I 

the treaty as a ground for declining extradition. Article 
5 of the Treaty between the United States and India specif 

I* I ' _ 

Ically makes a limitations defense groimds for declining 


■ 


extradition, if it is a bar to extradition under the laws 


of either country. The prior decisions of this Court and 


the District Court held that at least the last few trans¬ 



actions wore not barred by the United States five-year 


statute of limitations. (India does not have a formal 
statute of limitations as such, and proceeds on a laches 
basis applied at the conclusion of the case and certainly 

C’* 

of no help to Respondent at this Juncture.) 

The prior decisions left open the question of 
whether the entire embezzlement could be treated as a single 
offense, so that no part Is time barred. As mentioned earlier 
the Indian Penal Code allows embezzlements to be treated as a 


single offense, but only up to the maximum of a one-year. 
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India’s legal expert testified that all of the 
three charp.es. covering a period o£ two years and tear 
months, cannot he treated as a single offense. Therefore . 
it appears that all of the transactions involved in the two 
oldest charge sheets are more than five years old and are 

time barred. 

India argues that we should consider the law of 
the United States on this point, since v:e are applying the 
United States statutes of limitations. (There is some 
authority for treating embeaalement as a single continuing 

offense.) This, argument overlooks the fact that we are 

applying tur statute of limitations simply because the ; 

Treaty requires us to. Admittedly this engrafts onto the 
law of India a provision for which it does not have a simi 
equivalent. However, in looking at the crime Itself, we are 
governed by the law of Indio for the nature and elements of 
the crime as well as Its duration. Since India treats these 
as three separate offenses, and the first two are time barred, 
respondent may be extradited only on the last of the three 

charges against him. 
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This' leaves a Clival Issue. Respondent contends 
that ho should not be extradited because he would not get 
a fair trial in India and, moreover, that his extradition 
is politically motivated. 1 have previously ruled that the 
first part of the question, concerning the fairness of the 
Jurisprudence administered by the Indian Courts, is not 
properly before me. In Re Hssly.j , 103 F. 631, <2dCir., 

1900), affirmed , 180 U.S. 109 (1901). 

•fhis leaves only tee question of whether or not 

the prosecution hero is barred because of its alleged polit¬ 
ical motivation. Article 6 of the Treaty has some rather 
ambiguous language to the effect that the extradition will 
not bo allowed if it is sought "with a viowto ... punish 
him for a crime of offense of a political character". 

It is admitted that the offense itself is not of 
Va political nature; It is contended, however, that the 
motivation of the Government of India in seeking this extra¬ 
dition is political} y and that underlying motivations must be 

considered. 
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i » f .i „ p^ibisuous language 

It is questionable - c ' - 

C overrent of India in saetoB Hr. ^ad's -tradition. In 

any event, the evidence is insufficient to establish that 

prosecution and edition ate politically motivated. 

The evidence did establish that Mr. Jhirad was 

' ‘ ‘ r I'hf. cause of the new nation of Israel, 

an outspoken apostle of the cause or 

He advocated friendship vftbV India with Priave liinxster Nehru, 

Khrishna Menon and other India leader of the tine. This was 

unpopular since India is aligned with the Arab bloc of 

.W as a result of his political 
nations. He testified that a. a r 

activities on behalf of Israel, he was subject to surveillance 
and to criticism from his superiors. Nevertheless, the evidence 
also establishes that he vms alloweo to continue to 
hi-h Goverrrnant post; that he vtus not forcca to retlre ’ an 
indeed, was furnished with government quarters while on 
. extended leave of absence; that he was bestowed with the 
title of Senior Advocate by the Bar Association; that his 
political activities were not inhibited to any noticeable 
degree; and, finally, he was allowed to leave India 
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a Jewish VJorld Conference in Brussels, 
lege was apparently an error on the M a 
government In light oi the t.ncn P' 1 
gation.) I find, therefore, that the 


(This latter privi- 
rt of the Indian 
criminal investi- 
extradition is not 


politically motivated. 

In conclusion,.therefore. Respondent is ordered 
committed to the custody of the Attorney General; these 
findings including a transcript of evidence and exhibits 
taken.herein will, be certified to tlxe Secretary of State 


for appropriate action. The motions of Respondent to 
dismiss the proceedings are denied. 

SO ORDERED 


Gerard L. Goettel 
United States Magistrate 


DATED: Uev; York, Hew York 
April 12, 1973 
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KEVIN THOMAS DUFFY, D. J. 

Elijah Ephraim Jhirad petitions for a writ of 
habeas corpus. This is the second writ sought by petitioner 
in this very protracted and complicated extradition matter. 

In an earlier opinion Jhirad v. Ferrandina , 355 F. Supp. 1155 
(S.D.N.Y. 1373), I denied Jhirad'o first petition, which was 
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brought before a hearing could bo held by the magistrate. 

The facts of this case are set out in great length in the 
prior opinion., and I shall only briefly, reiterate them here. 

The Government of India (the real respondent to 
thi 3 action) has sought the extradition of petitioner Jhirad 
pursuant to 18 U.S.C. SS3182 and 3184. India contends that 
Jhirad, while Judge Advocate General of the Indian Navy, 
embezzled a substantial 3um of money from a prize fund set 
up to recompense naval veterans, which ho administered. 

The normal scenario of events in an extradition 
case begins with the issuance of a warrant for the detention 
of the alleged fugitive. Thereafter, the magistrate holds 
a hearing to determine whether the party before him is in 
fact the party sought and, if so, whether or not the request¬ 
ing government can demonstrate probable causo that the fugi¬ 
tive committed an extraditable offense. The decision of tho 
magistrate is not directly appealable; however, it can bo 
attacked by means of a writ of habeas corpus. Sayno v. S hipley , 
418 F. 2d 679 (5th Cir. 1969), cert, denied , 398 U.S. 903 (1970). 

»r.. 

Unfortunately, the procedure in thi3 case was somewhat different. 
Petitioner Jhirad brought his first petition before the magis¬ 
trate had held his hearing. Reluctantly, this Court felt 
constrained to decide the merits of petitioner's claims before 
the hearing because of the prolonged pendency of tho potition. 
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Of necessity, this course of events farther limited the 
narrow scope of review of an extradition matter normally 
open to a court on u petition for habeas corpus,1/ since 
no issues rcoar.Ur.q the magistrate's decision could be pro- 

sentud in the first petition. 

Uivilo denying the first petition, this Court held 

that the Treaty of 1031, 47 Stat. 2122, between Great Britain 
and the United States, acceded to on behalf of India in 1542, 
v,as a valid existing treaty of extradition between India and 
the United States which supported an exercise of jurisdiction 
by the magistrate. In addition, it was held that the offense 
charged against Jhirad came within the offenses enumerated 
as extraditable in the Treaty. Lastly, this Court held that 
under the Treaty of 1931, extradition otherwise permissible 
could not take place if the statute of limitations of Inaia 
or the United States would bar prosecution of the charged of¬ 
fense. However, the Court rejected petitioner's assertion 
that either the applicable United States Statute of Limita¬ 
tions, 13 U.S.C. 3232, or the applicable Indian principle of 

laches would prevent the prosecution of Jhirad. 

Jhirad in his present petition raises threo major 
issues which he asserts foreclose extradition. I now turn 

to a discussion of thoso iosuos. 

Jhirad strenuously requests that this Court recon¬ 
sider its original determination that ocne of tho charged 


A- 4-3 


I 




V 
















4 . 


offenses allegedly committed by Jhirad are not time barred 
by 18 U.S.C. £3282, Lae relevant United States Statute of 
Limitations. Unuor 18 U.S.C. S32C2 there is a five year 
period of limitation from the time of the alleged offense 
within which the accused must be indicted. It is uncontroverted 
that the Government of India did not institute action against 
Jhirad until nearly seven years after the last alleged offense. 
Unless, therefore, the period were tolled, those charges would 
not support extradition. However, this Court held that under 
18 U.S.C. 3290, the time period was tolled on July 26, 1966, 
when Jhirad left India. 18 U.S.C. $3290, tolls the running 
of the Statute of Limitations when the alleged offender i 3 a 
•'fugitive from justice' . The focus of petitioner's attack is 
this Court's determination that Jhirad's mere absence from 
India tolled the statute regardless of his motive or inton- 
tion. 

As was stated in this Court's first decision, the 
circuits are divided a3 to the meaning of "fugitive from 
justice" in Section 3290. One lino of cases holds that to 
constitute a fugitive from justice, it must bo shown that one 
v/a3 absent from the jurisdiction where the crimo was committed 
and, in addition, that tho fugitive intended to avoid prosecu¬ 
tion or evade the jurisdiction of the local courts. Donnoll 
v. United States , 229 F. 2d 560 (5th Cir. 1956) » Brouso 
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United^., «• r. a, 294 (l.t Cir. 1933, , ~ v. j 

^ States, 154 F. 401 <5th Cir. 1907. . «*• 

207 U.S. 596 (1907) i Porter v. uniteO^tatee. 91 F. 494 
(5th Cir. 1090). The other line of eases holds that the I 

mc re absence of the defendant '» the Jurisdiction is suffi- 
cient to constitute a fleeing t— justice and thus to toll 
the Statute of Limitations . Kin* V. Onitedjtates- 144 P. 2d 729 
(8th Cir. 1944). cert, djMjied,. 324 U.S. 854 (1945); McGowan V. 
United_States. 105 F. 2d 791 (O.C. Cir. 1939). cert, denied. 

308 u.s. 552 (1939); green-u. Jinlted Sta tes, 183 F. 2d 43 j 

(D.C.Cir. 1951), cert, denied. 341 U.S. 955 (1951) ; £n_re_ 

Bruce, 132 F. 390 (D.Md. 1904), a*£M tub nom. Bruce v. gr^an. 

136 v , 3022 (4th Cir. 1905). This Court adheres to its earlier 

decision following the latter line of cases. 

It is important to remember the context within which 

this decision must be made. This is an extradition case, in¬ 
volving activity which has taken place half-way around the 
world. The extradition procedures afforded by statute seek to 
preserve an element of judicial surveillance over a procedure which 
is basically an action of international comity. Of necessity, 
a fugitive is not given a full trial on the issue of his guilt, 
in fact, the procedures fall strikingly short of a full trial. 

It would be most difficult for a court in one jurisdiction to 
seek to determine factual issues arising in another distant 
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jurisdiction. Undoubtedly, this constitutes the rationale 
for requiring that the demanding country to support extradi¬ 
tion merely prove reasonable grounds to believe the fugitive 
guilty. These same factors persuade this Court that to apply 
a tost requiring a showing of intent, at best a difficult 
issue of fact, for an act occurring ir a distant land, would 
be most inappropriate. 

In seeking to have this Court change its earlier 
position, petitioner has attempted to demonstrate that Congress 
desired that an intent to avoid prosecution be proved in order 
to satisfy the fleeing from justice requirement of Section 3290. 
The petitioner’s argument, quite novel and ingenious, is based 
on an analysis of the terns "fugitive from justice" and "ab¬ 
sent from the district" as used in the Internal Revenue Codo3 
of 1939 and 1954, each of which has its own statute of limi¬ 
tations. The Statute of Limitations, 26 U.S.C. 53748, included 
within the 1939 Code was tolled when a person committing tho 
alleged offense was absent from the district. Whan the 1954 
Code was enacted. Congress chose to toll its Statute of Limi¬ 
tations, 26 U.S.C. §6531, when the person committing the al¬ 
leged cffense is outside the United States or is a fugitive 
from justice within the meaning of 18 U.S.C. §3290. fllso, 
at this time. Congress amended tho Code of 1939 §3748, to 
deleter./ the more absence standard, substituting the fleeing 
from justice standard. 














It i 3 argued therefore that Congress clearly distinguished 
between nvere absence and fleeing Eras justice, and that 
Congress intended fleeing from justice in the tolling pro¬ 
vision, 13 U.S.C. S3290, to require a showing of intent to 
be operative. V interesting as this argument is, it is of 
very little relevancy what Congress meant when it enacted 
the internal Revenue Codes, when the issue before the Court 
i8 the meaning of a phrase in a different statute, regard¬ 
less of how similar are the statutory sections. 

The general statute of limitations coi raining the 
phrase -fugitive from justice” has existed for many years 
prior to the enactment of the 1954 Code. Congress's intent 
in 1954 regarding a phrase in one Statute is not of control¬ 
ling import in determining what the soma phrase was intended 
to mean in a different statute enacted by a Congress more than 
60 years bofore. In addition, a majority of courts faced 
with divining the moaning of “fugitive from justice* in 
18 U.F.C. 53290, and its predecessor statute 18 U.S.C. 5533 
hold that Congress had not required a showing off intent. 

Petitioner’s argument fails for another reason. 

Even though the phrase "fugitivo from justice" as contained 
in 26 U.S.C. 56531 may have been interpreted as not being an 
operative tolling provision unless an intent to flee vras 
proven, it is important to noto that the phrase applies only 
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„ mtra united — — 26 U - S ' C - 56SW * th ° 

.too for commencement of a tax action is tolled 

"during [the period when) the person o—it- 
tine one o£ the various offenses ... is 
outside the united States or is a fugitive 

from justice." 

in those cases where a defendant in a tax suit has 
been outside the country during the Period follows the al- 
loged offense. s».t courts have held that the tine per o 
within which to bring an action is tolled by tne mere a 
sence free the country of the accused, *- 

1,7 P. SUPP. 387 (...«• »««. 

I„ r. ad 8 (4th Cir. 1,62)= U^Lt V. hyerson- ,68 F. -d 

, , .of ti g. 991 (1957) } 0» S. V. 

(2nd Cir. 1,66). cert, denied. 336 U.S. 

■Turzekowskl , 15, F. Supp. ^ (H.D.N.V. 1,57). 

Thus, under the tax laws there are two separate 

standards, one for intra-country absences and another for ab¬ 
sences fro, the country, ft should be noted that ,32,0 appli 
to both intra- and extra- «. S. flints fron Justice, it would 
be highly inconsistent to attempt. ns petitioner hee sought, to 
infuse the words -fleeing free Justice- in 532,0. where they 
have a broader application, with the nooning that the word, 
nave aeguired ns narrowly used in the tax code. 26 U.S. 56531. 
This is particularly true in light of the fact that in the 
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present case the term "fleeing from justice must be inter¬ 
preted in circumstances where the alleged offender has not 
merely moved from one jurisdiction within a country to 
another but has, in fact, left his homeland. It is for 
these reasons that this Court adheres to its earlier opinion 
that as to the last three charged offenses included in the 
third charge sheet presented by India to the Magistrate, the 
applicable statute of limitations has been tolled by §3290.£/ 

The second argument made by Jhirad in his petition 
is that extradition is being sougnt by India to punish peti¬ 
tioner for political activity and thus extradition is barred 
by Article Six of the Treaty of 1931, which is a3 follows: 

"A fugitive criminal shall not be surrendered 
if the crime or offense in respect of which 
his surrender is demanded is one of a politi¬ 
cal character or if he proves that the requi¬ 
sition for his surrender has, in fact, boon 
made with a view to try or punish him for a 
crime or offense of a political character.'' 

Art. 6, Treaty of 1931, 47 Stat. 2122. 

Article Six appears to set forth two separate tests 
by which to determine whether the person sought for extradi¬ 
tion is being properly sought by the demanding country. There 
wa 3 no attempt by petitioner at the hearing before Magistrate 
Goettel to demonstrate that the offenses charged were politi¬ 
cal in character, nor ha3 this claim been made in this petition. 
The Magistrate, though uncertain as to whether, in fact, this 
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article mandated that he must weigh evidence on the question 
of whether India's action against Jhirad was politically 
raotivated, nevertheless hoard evidence on the question and 
held that petitioner had failed to prove, such political animus. 
A fair reading of the Treaty compels the conclusion that this 
Treaty creates a pronibition against politically motivated 
extradition, and therefore the Magistrate properly allowed 
evidence to be presented on this issue. 

In O rnelas v. R uiz , 161 U.S. 502 (1896), the Supreme 
Court was asked to review a District Court's determination that 
a magistrate did not have jurisdiction to extradite an accused 
because the acts allegedly done were political and as such were 
immunized by the relevant treaty of extradition. In setting 
down the standard for review of a magistrate's determination, 
Mr. Chief Justice Fuller, speaking for the Court, indicated 
that a writ of habeas corpus was not a writ of error and that 
the District Court could only inquire whether "thero was legal 
evidence on which the magistrate might properly conclude the 
accused had committed offenses within the Treaty as charged." 

The language of Article Six makes it clear that the 
burden of proof rests on the petitioner to Ghow that India's 
demand is being made to punish him for political activities. 

I find that the Magistrate was correct in concluding that 
petitioner had failed to prove his contention. Tha only evi¬ 
dence offered by petitioner in support of his 
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i-ha State of Israel, 

that Jhirad was an outspoken advoca^ ^ that certain 

. firnlv committed to J 

in a country fl ‘ y . his activities; 

Government officials had warned hm ^ ^ Govern- 
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w the highest civilian orr 
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under lb L.u.C. a magistrate is empowered to conduct 

a hearing to determine, among other things, whether there 
is evidence sufficient to sustain the charge under the pro¬ 
visions of the appropriate treaty. Article Mine of the 
Treaty of 1331 states that 

"... extradition shall take place only if 
the evidence be found sufficient, according 
to tile laws of the High Contracting Party 
applied to, ... to justify the committal 
of the prisoner for trial, in case the crime 
or offense had been committed in the terri¬ 
tory of such High Contracting Party ..." 

Mr. Justice Brandeis, in Colling v. Lolsel , 

259 U.S. 309 (1920), while interpreting an article in an 
earlier treaty of extradition with Great 3ritain,Vdifferent 
in form but similar in substance to Article Nine, held that 
the treaty required that the magistrate find evidence suffi¬ 
cient to block out those elements essential to a conviction." 
The test to be applied by the magistrate has boon variously 
stated, but all courts in substance make clear that tho nagio- 
trate does not inquire into the guilt or innocence of tho ac¬ 
cused, but looks only to see if there i 3 evidence sufficient 
to show a reasonable ground to bolieva the accused guilty, 
lacker v. Bis so n, 370 F. 2d 552 f5th Cir. 1967), cert , denied. 
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387 U.S. 936 (1967). Indeed, it has been said the foreign 
country need only chow probable cauco that the fugitive is 
guilty. Factor v. L aubenheimer , 290 U.S. 276 (1933); 

Charlton v. K elly , 229 U.S. 447 (1913). . 

Defore determining whether there was reasonable 
cause to believe the fugitive is guilty, it is first neces¬ 
sary to determine whether there is reasonable cause to be¬ 
lieve a crime was committed. In determining whother a crime 
was committed, the magistrate apparently assumed.that what 
must be proved were the elements of che crime of embezzle¬ 
ment as defined by the law of Hew York State. Though the 
language of Article Nine could bo read to indicate that 
Federal law should be applied, it seems clear that Hew York 
law as to embezzlement ought to be the source for theso neces¬ 
sary elements.£/ Tho magistrate found that thero was probable 
cause that a crime had been committed and that thore were 
reasonable grounds to believe that the petitioner was guilty 
of that crime. 

Thero is only a limited review of the magistrate's 
finding ~>t probable cause open to this Court. In a potition 
for a writ of habeas corpus. Hr. Justico nolmos, speaking 
for the Supremo Court in Fer nande z v. P hillips , 268 U.S. 311 
(1925), described the limitations on review in the following 
way: 
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"... habeas corpus is available only to 
inquire*. . . . whether there was any e vidence , 
warranting the finding that there was reason¬ 
able ground to believe the accused guilty.’’ 

[emphasis added] 263 U.S. at 312. 

See also, McNamara v. H enke l, 226 U.S. 520 (1913); Jintine2 

v. Aristeguie ta, 311 F. 2d 547 (5th Cir. 1962), cert , denied, 

Jimenez v. Hixon, 373 U.S. 914 (1963). The evidence is 

thoroughly reviewed by Magistrate Goettel in his opinion, and 

the analysis need not be repeated. I hold that there was 

evidence as to all the elements material in showing the crime 

of embezzlement and that there is reasonable ground to believe 

that the petitioner is guilty of that crime. 

The crime of embezzlement under New York law, now 
included as a form of larceny in 5155.05 Penal Law (McKinney 1965) 
is committed when a person who, having money or property in 
his possession as attorney, fiduciary, etc., appropriates 
such money to his own use or the use of other than, the law¬ 
ful owners. See People v._ Gibson , 218 N.Y. 70, 112 N.E. 730 
(1916). Both sides agree that petitioner was the administra¬ 
tor of tho Naval Prize fund from the moment the fund was 3et 
up in late 1958 until it \;as closed in 1962. And the peti¬ 
tioner does not dispute the evidence introduced by India 
which shows that chocks written on the Prize Fund wore cashed 
by Jhirad and deposited in his own account, sometimes in toto 
and at other times in smaller amounts. 
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Jhirad admits that all of the records of the 
Prize Fund wore destroyed without an audit. Dut ho argues 
that there is no evidence that any rightful claimant to 
the fund had been deprived. The Magistrate rejected evi¬ 
dence presented by India showing th© names of allegedly 
unpaid claimants to the Fund. Such a determination is within 
the province of the Magistrate and not subject to review on 
habeas corpus. Further, this Court agrees with the Magis¬ 
trate s conclusion that India did not have to show that 
someone entitled to a share wa3 not paid. The evidence 
presented to the Magistrate demonstrated that Jhirad appro¬ 
priated money to his own use over which ho maintained only 
fiduciary control. It is not necessary that an individual 
unpaid claimant be brought forth, since thero was evidence 
presented which demonstrates that the money was not Jhirad's. 
If the money did not belong to a claimant, then it must revert 
back to the authorizing unit, certainly not to the fidtlciar”. 
who administered it. For probable cause to be shown, it is 
necessary only that there be evidence that the money was not 
Jhirad*a, rather than, as petitioner has cuggested, that there 
be evidence that the money was the property of a particular 
person. 

Petitioner cites People v. Von Csoh , 9 App. Div. 

2nd 660, 191 M.Y.S. 2d 699, (1st Dept. N.Y. 1959), for the 
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oroposition that the mure deposit of money over which one is 
trustee into one's own bank account is not evidence of the 
intent necessary for embezzlement. Upon careful examination, 
the Von Csch case is seen as merely standing for the proposi¬ 
tion that where the fiduciary is e xpressly given absolute 
discretion as to the deposit of money, more must bo shown to 
indicate a felonious intent. In this case, there was no 
evidence that Jhirad was given the discretion to deposit money 
as he saw fit. Thus, it seems to me that the deposit of money 
in the bank, is sufficient evidence of such an intent to satis¬ 
fy probable cause. 

The Magistrate was hesitant about permitting the 

petitioner to introduce evidence which allegedly showed that 

some claimants were paid with money orders purchased by cash 

which allegedly was advanced by Jhirad. The law is somewhat 

unclear as to what evidence a fugitive can advance at the 

hearing. Charlton v. Kelly , supra , 229 U.S. 447 (1913). The 

Second Circuit in U. S. ox rcl Petrushansky v. Marasco , 

325 F. 2d 562, (2nd Cir. 1963), cert , denied , 376 U.S. 952 

(1964), stated the rule in the following ways 

"Although at a hearing of this typo a fugi¬ 
tive has a right to introduce evidence, the 
right is limited to testimony which explains 
rather than contradicts the demanding coun¬ 
try's proof, and its precise scope i3 largely 
in the Commissioner's discretion." 

325 F. 2d at 567. 
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The line between an explanation and a contradiction is a 
narrow and sometimes invisible one. It appears proper that 
the Magistrate allowed thi3 evidence to be presented. The 
evidence as regards Jhirad's justification does serve to 
explain the deposit of moneys in petitioner’s account. 

Even with this explanatory evidence, however, there is suf¬ 
ficient evidence to show probable cause. As the Magistrate 
properly pointed out, whatever evidence Jhirad presented to 
show that the transfer of money from the fund to his account 
was merely a repayment for funds advanced because of the 
inconvenience of having to go to the bank to ca3h Fund c/iocks 
and then to pay for the postal orders, was negated by the 
fact that petitioner on many occasions would for several 
days in a row withdraw large amounts from the Fund and de¬ 
posit them in the bank, and then make further withdrawals 
from the bank. It strikes me that these frequent trips to 
the bank often in the sane day represent the height of incon¬ 
venience. 

The Magistrate nay have erred in disregarding the 
evidence introduced by petitioner thht he made a substantial 
profit in one commodity brokerage account which he kept, 
however, this exclusion is not of great importance. As the 
Supreme Court indicated in Charlton v. kelly , supra, 

229 U.S. 417 (1913), the erroneous exclusion of other evidence 
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will not render the detention illegal, so long as there 
remains enough competent evidence to sustain the burden of 
establishing probable cause. Even accepting petitioner's 
evidence, the net result of his market activities is a profit 
which compared to his alleged advances seems minute, and thus 
not of persuasive force in serving a3 a source of cash for 
the alleged advances. 

Finally, petitioner seeks to object to the Magis¬ 
trate's refusal to credit petitioner's evidence that it was 
not he who ordered the destruction of the records of the Prize 
f Fund. Under the test of Petrushansky , this evidence would seem 
to be contradictory, not explanatory, and thus 1 find it pro¬ 
perly excluded. It is important to note that the evidence does 
not have to show guilt, but need only show probable cause.or a 
reasonable belief that the petitioner was guilty of the crime 
for which extradition is sought. I conclude that there was 
evidence to support the Magistrate's finding. 

For the above reasons, the petition for the writ of 
habeas corpus i3 denied. 

SO ORDERED. 


U. S. D. J. 


Dated: Now York, New York 
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1/ Tho scope of inquiry open to a district court when 
deciding a writ of habeas corpus in an extradition 
case is very narrow, being limited to the following 
questions: 

1) Whether the magistrate has jurisdiction; 

2) Whether the offense alleged i3 a treaty offense, 
and 

3) Whether there was substantial evidence produced 
at the hearing to support the magistrate's de¬ 
termination that there were reasonable grounds 
to believe the accused guilty of the alleged 
offense. 

Wacker v. Bisson , 348 F. 2d 602 (5th Cir. 1965); 

Sayne V. S hipley ', 418 F. 2d 679 (5th Cir. 1909), 
cert , denied , 3DQ U.S. 903 (1970); 

S . ex rel Petru shansky v. Marasco, 215 F. Supp. 953 
(S.D.nTvT 1$63), aff'd 325 F. 2"d 562 (2nd Cir. 1963) 
cert . denied , 376 U.S. 952 (1964). 


2/ The "absent from the district” standard was in fact 
not totally deleted but after 1954 was to apply only 
in prosecutions of alleged violations of the 1939 Code 
occurring prior to 1954. 


2Z At least one court has suggested that the difference 
in the language of the tolling provision in the 1939 
and 1954 Internal Revenue Codes resulted from an en¬ 
largement of the scope of federal criminal jurisdic¬ 
tion from districtwide to nationwide. United States 
v. Foster , 197 F. Supp. 387 (D.Md. 196lT^ 


4/ Dealing with the other charge on the la 3 t sheet, the 
Magistrate hold in his decision, relying on §222 of 
tho Indian Penal Code, that the Statute of Limitations 
had not run a3 to the last four charged offenses 
since they constituted one inclusive offense whose 
last act occurred less than five years before Jhirad 
l e ^t India. This analysis is not without some merit. 
However, this Court, relying on the testimony of 
Mr. Mehta, an expert on Indian law, called by the 
Government of India at the hearing, feel 3 constrained 
to hold that the four offenses do not constitute one 
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At a Stated Term of the United States Court of Appeals, in and for the Second 
Circuit, held at the United States Court House, in the City of New York, on the 
nineteenth day of Jim* , one thousand nine hundred 

andscvecty-throo._ 

Elijah Ephrala Jhirad, 

Petit loner-Appellant, 


Thocaa E. rerrowiina, United Stnte* 
Urachal, Southern District of hew Tortt # 

rvoepocdmvt-Appellee • 


upon consideration of , , 

It is hereby ordered thay the motion made herein by counsel for the 


appellant 








by notice of motion datedjun* 13* 1973, for o 6Uxf pending appeal that the 
notion for a stay 

be and it hereby is granted jccoc'jdteiHBjk pending ergUtaent of tfca appeal. 
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Before: llays and Oakes, C.JJ., and Tyler, D.J. 

Appeal from a judgment of the United States 
District Court for the Southern District of New York, Kevin 
T. Duffy, Judge , denying two applications for writs of 

habeas corpus. 

Reversed and remanded. 

Edward L. Sadowsky, New York, 

Mew York (Tenzer, Greenblatt, 
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Louis Steinberg, New York., 
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William R. Bronncr, New York, 

New York (Christopher Roosevelt, 
Assistant United States Attorney 
on the brief), for Appellee. 

Hays, Circuit Judge- 

This is a consolidated appeal from two orders of 
the United States District Court for the Southern District 
of New York denying the appellant's petitions for writs of 
habeas corpus in an international extradition proceeding. 

On the request of the government of India, the appellant, 
the former Judge Advocate General of the Indian Navy, was 
arrested on the"charge that he embezzled a portion of a 
Naval Prize Fund with the administration of which he had 
been entrusted. The government of India sought extradition 
under a treaty made in 1931 between the United States and 
Great Britain at a time when India was a dominion of Great 
Britain. The treaty was applied by Great Britain to India 
in 1942. in 1950 India achieved independence. Somewhat 
later, in 1967, the validity of the treaty as a treaty 
between the United States and India was confirmed by an 
exchange of notes between the State Department of the 
United States and the government of India. 

Initially, the complaint against the appellant- 
alleged 52 separate embezzlements of the Naval Prize Fund. 
The Naval Prize Fund was derived from a grant by Great 
Britain of a portion of the proceeds of naval prizes of war 
captured in World War II. The Fund was to he distributed 
to the officers and men qualified for such distribution 
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by reason of having served at sea for a certain amount of 
time during the war. In 1958 Great Britain transferred the 
sum of 1,973,679 rupees to the Indian Navy for distribution. 
The Fund thus established was to be administered by three 
Naval officials, including the Appellant. The charges brough: 
by the Indian Government against the appellant alleged that 
he had withdrawn cash from the Fund and deposited it in his 
personal account. The charges alleged that the acts of 
embezzlement took place between 1959 and 1961. The Fund 
was exhausted in December, 1961. The appellant continued 
in his office as Judge Advocate General of the Indian Navy 
until 1964. From 1964 until 1966 the appellant remained 
in India receiving half pay and residing in a home furnished 
by the Indian Government. In July, 1966 the appellant left 
India, residing first in Switzerland, then in Israel, and 
finally arriving in the United States where he was granted 
a permanent resident visa. The charges against him were 
not brought until 1968, two years after he left India, and 
well over five years from the date of the last alleged act 
of embezzlement (September 27, 1961). 

The period of time which elapsed between the date 

of the alleged offenses and the prosecution of charges by the 

government of India gives rise to the major legal challenge 

raised by the appellant on this appeal. Appellant contends 

that extradition is barred by the statute of limitations. 

% 

For non-capital offenses, 18 U.S.C. § 3282 establishes a 
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five year statute of limitations. More than five years passet 

before the charges were brought by the government of India. 

However, 18 U.S.C. § 3290 provides that the statute of limita¬ 
tions "shall [not] extend to any person fleeing from justice. 1 

*. » 

The district court found that 49. of the 52 charges brought 

against the appellant were barred by the statute of limita¬ 
tions, since with respect to them five years passed while the 

appellant remained in India. However, for the last three 

counts, the district court found that although five years had 

2 

passed, the statute was tolled under the provisions of 18 

U.S.C. § 3290 because the appellant had fled from justice. 

In making this finding, the district court held that mere 

absence from India was sufficient to constitute "fleeing 

from justice" within the meaning of 18 U.S.C. § 3290. 

The appellant contests this construction, arguing that an 

inteiit to flee to avoid prosecution must be shown before 

the statute of limitations is tolled. 

Since we are persuaded that the extradition treaty 

under which the government of India is attempting to extradite 

the appellant is valid as between the United States and the 

3 

Republic of India, we must decide whether the district 

court was correct in interpreting the phrase "fleeing from 

justice" so as to include a situation in which no intention 

to flee to avoid prosecution was_proved. 

• 
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' Section 37-90 of Title 18 of the United States I 

Code provides simply that: 

"No statute of limitations shall extend 
to any person fleeing from justice. 

The appellant contends that the phrase "fleeing from 

justice" means that the government must prove that 1 

the individual left the place where the offense occurred 

with the intention of avoiding arrest or prosecution. The 

district court rejected this construction, finding that 

mere absence from the place of the offense would suffice 

to prove "fleeing from justice. 

There is a direct conflict among the Circuits 
on the point in issue. The Fifth Circuit has clearly held 
| ' that mere absence is not sufficient to show "fleeing from 
justice" and flight with intent to avoid arrest or prosecu¬ 
tion must be proved. In Pennell v. United Stages, 229 F.2d | 
560, 565 (5th Cir. 1956), the court held that: 

ii . j_ n determining whether a person 
charred with crime will be denied the right 
to be protected by the statute of limitations, 
the purpose and intent of his absence is an 
imoortant matter to be inquirdd into under 
the plain words of the statute and the 
decisions discussed." 

The court based its conclusion on "the plain wording of the 
statute" and on the Supreme Court ruling in Streep s 
united States , 160 U.S. 128 (1895). In Streep the Court did 
I not rule directly on the point presented in Pennell and in 
the case before this court. However, the Fifth Circuit 


in Donncl1 found that: 
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•• [i]n affirming, the Supreme Court held 
that it was unnecessary that a person have 
in mind avoiding the justice of any particu¬ 
lar court in order to be a fugitive within 
the moaning of the statute. Nevertheless. 

‘ it v/as clearly recognized that the general 
intention of the defendant in leaving the 
jurisdiction is material and is an indis¬ 
pensable aspect in considering whether he 
was, while outside the jurisdiction, a 
fugitive from justice." 229 F.2d at 562. 

The Fifth Circuit had reached a similar conclusion concerning 

the construction o£ the phrase "fleeing from justice" in Wo 

previous cases. Porter V. imited States, 91 F. 494 u?98) and 

V united State_ s, 154 F. 401 (5th dr.), cert, denied, 

•A 

207 U.S. 596 (1907). 

The First Circuit adopted the same position in 
V. united State s, 68 F.2d 294 (1st Cir. 1933), 

stating: 

•< [t]he essential characteristic of 
fleeing from justice is leaving one's resi¬ 
dence, or usual place of abode or resort, or 
concealing one’s self, with the intent t o 
punishment. " Id. at 295 (emphasis 

added). 

On the other hand, the Eighth and the District of 
Columbia Circuits have construed the phrase "fleeing from 
justice" differently, holding that mere absence from the 
Place of the offense is sufficient to toll the statute. See 
y.- T- united States , 144 F.2d 729 (8th cir.). cert, denied, 
324 U.S. 854 (1944)! McOowen v. U n ited Stat es. 105 F.2d 
,91 (D.C. Cir.). cert, denied. 308 U.S. 552 (1939). 
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• Thiti court has never directly passed on the issue. 

We now hold on the basis of the plain language and the 
purpose of Section 3290 that the government must show an 
intent to flee from prosecution or arrest before the statute 
of limitations is tolled. As thfe court noted in Donnell, 
supra, the phrase "fleeing from justice" carries a common 
sense connotation that only those persons shall be denied 
the benefit of the statute of limitations who have absented 
themselves from the jurisdiction of the crime with the intent 
of escaping prosecution. It does not appear to us to be 
unreasonable to provide for tollin' of the statute of 
limitations when a person leaves the place of his alleged 
offense to avoid prosecution or arrest and for not tolling 
‘ the statute when a person without such purpose of escaping 
punishment merely moves openly to another place of residence. 

We think that'the language of the Supreme Court 
| in v. United States , supra, supporcs this construc- 

I tion as the court pointed out in Donne ll, 229 F.2d at 
562-3. 

Since the district court found that mere absence 
was enough to toll the statute of limitations, it did not 
make a finding on the intent of the appellant in leaving 
India, we are asked by both sides to rule on the basis 
of the evidence submitted below on whether the appellant 
fled from India with the intent to avoid prosecution. 
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though the pairfci.es themselves reach opposite conclusions 
Qfj the issue. We decline to mate such a determination 
and, while reversing the decision, remand the case to the 
district court to make fchisxa findings on the issue of 

V 

intent. 

Reversed and remanded. 
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FO OTNOTES 


18 U.S.C. § 3282 (1970) provides: 

"Except as otherwise expressly provided 
by lav;, no person shall be prosecuted, tried, 
or punished for any offense, not capital, 
unless the indictment is found or the informa¬ 
tion is instituted within five years after such 
offense shall have been committed." 


According to the appellant's brief, the 
appellant left India on July 26, 1966. The 
statute of limitations on the last three counts 
would have expired on August 29, September 26 
and September 27, 1966. 


As the district court noted, the position 
of the Executive Branch, the actions of both 
governments, and the historical continuity between 
British India and the Republic of India support 
the continued validity of the treaty. Jhirad 
v. Ferrandina , 355 F. Supp. 1155, 1159-61 
(S.D.N.Y. 1973). 
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The pending order to show cause presents but 

another development in this international extradition case 
by which the government of India seeks the return of peti¬ 
tioner Jhirad to stand trial on the charge of embezzling 
a portion of a Naval Prize Fund which he had previously ad¬ 
ministered. After a Section 3184 hearing. Magistrate Goettel 
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found that there was probable cause for the requested extra¬ 
dition. However, the petitioner asked this Court to prevent 
the extradition on the basis that the applicable five year 
statute of limitations had run. Holding that the statute 
was tolled by mere absence from the jurisdiction, regardless 
of the petitioner's intent in leaving, I denied two writs 
of habeas corpus. The tolling question was one of first 
impression in this Circuit, and on appeal the Court reversed, 
holding that intent to flee from justice must be found in 
order to toll the statute. The case was therefore remanded 
so that findings of fact could be made as to Jhirad's 
"intent" at the time he left India. 

Thus the matter was once again before Magistrate 
Goettel, who had handled the original hearing so expertly, 
for a further development of the intent question. In a 
letter dated January 7, 1974, the Magistrate informed the 
parties that witnesses from India would be available on 
January 29, 1974, and advised the parties to be present on 
t at date for a continuation of the proceedings. Upon re¬ 
ceipt of that letter and another letter of the same date 
from the attorneys for the government of India, counsel 
for Jhirad brought an order to show cause seeking to bar the 
taking of any further evidence in this case or, in the al¬ 
ternative, seeking additional discovery. I signed the order 









/ " 


to show cause on January 17, 1974, and held a hearing on 
January 24, 1974. 

Petitioner's first contention is that "the 
District Court has no power to take additional evidence 
under the mandate from the Court of Appeals." Affidavit 
of Edward L. Sadowsky, p. 3. In remanding, the Court of 
Appeals stated: 

"We are asked by both sides to rule on the 
basis of the evidence submitted below on whether 
the appellant fled from India with the intent 
to avoid prosecution, though the parties them¬ 
selves reach opposite conclusions on the issue. 

We decline to make such a determination and, 
while reversing the decision, remand the case 
to the District Court to make findings on the 
issue of intent." 

jhirad v. Ferrandina , (2d Cir., October 24, 1973) 73 Civ. 
5515, 5521. Petitioner interprets the absence of any refer¬ 
ence to the taking of further evidence as a direction by the 
Court of Appeals that no further evidence is to be taken. 

I disagree. The fact that the Court remanded the case with¬ 
out explicitly addressing itself to the need for taking addi¬ 
tional evidence does not constitute a prohibition against 
taking such evidence. In declining to decide the factual 
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issue of intent, the Court noted that "the parties themselves 
reach opposite conclusions on the issue." Id. at 5521. Had 
the Court seen no need for additional evidence, there would 
have been no purpose in declining to make the determination. 
itself or in remanding the case to the District Court. 

Furthermore, such law as may be found in the area 
of extradition also favors the taking of additional evidence. 
Unfortunately, as the Second Circuit has aptly stated, 

"Neither statutes nor decided cases furnish satisfactory 
guides as to procedures for obtaining proof upon extradition 
proceedings." First Nat'l City Bank v. Aristeguieta, 

287 F.2d 219, 222 (2d Cir. 1960), vacated as moot, 375 U.S. 

49 (1963). Though "satisfactory guides" in this area may 
may be sparse, the Fifth Circuit has ruled that: "Unique 
rules of 'wide latitude* govern the reception of evidence 
in Section 3184 hearings." Sayne v. Shipley ,418 F.2d 679, 

685 (5th Cir. 1969), cetrt . denied , 398 U.S. 903 (1970) 
(citations omitted). Thus, under the "wide latitude" 
standard I find that further evidence can be taken in 
this case and I deny the request to bar its admission.* 

* Petitioner's claim that the taking of further evidence 

would be an "intolerable burden" is without merit. Remands 
often necessitate a complete retrial of the issues and 
while this is admittedly "burdensome", it is neither 
"intolerable" nor unreasonable. 












See also Crin v 


Shine 


461-62 (1888) 
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ear i Y ar. 1883 this District 

a full trial of the merits. As 
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, insisting upon a full hearing 
the option of insisting ^ 

here- and that might compel 
and trial of his case here. 

the demanding government to produce all • 

dence here, both direct and rebutting, in order 

to meet the defense thus gathered from ever, g 

ter . The result would be that the foreign govern 

ment though entitled by the terms of the tr 
ment. tn the purpose 

to the extradition of the accuse 

.. _ rlme was committed, would 

- a trial where the crime _ ^ ^ 

- compelled to go into a advanta , e . 

in a foreign country, under all 

of 3uoh a situation, and could not obtain extradi 
til after it had procured a conviction of 

110,1 a full and substantial trial here, 

the accused upon a full intent 

,d be in plain contravention of th 
Thls would be P ^ treaties> whtch „e 

and meaning ^ country where t h. 

* •; a. 
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to justify a commitment here. 
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in re Extraction of Wadge , 15 F. 864, 866 (S.D.N.Y. 1883), 
cited with approval in Collins v. Loisel , 259 U.S. 309, 

(1922) and Charlton v. Kelle r 229 U.S. 447, 461 (1913) . 

in 1963, the Second Circuit reiterated this con¬ 
servative approach holding that "[aUthough at,a hearing of 
this type, the fugitive has a right to introduce evidence, •’ 

the right is limited to testimony which explains rather than . , 
contradicts the demanding country's proof, and its precise 
scope is largely in the Commissioner's discretion." . 
nn^Ad States ex rel Petrushansky, v * M aras co, 325 F.2d 562, 567 

(2d Cir. 1963). 

From the cases cited above it is clear that under 
the traditional extradition standards discovery is limited 
and discretionary and under such a standard I would deny.the 
petitioner's broad requests for discovery. If extradition is 
found to be warranted, petitioner will have amply opportunity 

in India to defend against the charges. 

The petitioner has not, however, based his present 

request for this additional discovery on the traditional 
standards applicable in an extradition hearing but instead 
he argues that the procedural rules and guidelines of federal 
habeas corpus should be employed in the hearing before 
Magistrate Goettel. 
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. bat the only issue to be 

petitioner argues that 

P c a disputed issue of 

— is intent ;i: juti : 

fact in a habeas extta dition, and the trial 

diction of the b y procedures which obtain 

o£ that issue » _ ^ of Eawa rd 1- Sadowsky» P- ' 

in habeas corpus. stat ute cited in support 

P ar. »• -re is no case ^ _ aata ^ . 

of this shift fro. an ^ ^ ^ may be so„e- 

hab eas corpus standard an . ^ ^ basis to support 

what novel and interests, . u an extradition 

it. The hearing before Magrs developro e„t of 

hearing which has been reman « y the .ethod of 

the intent guestion. — hearing since 

obtaining a U— - hearing itself, 

there is no appeal fro. the ^ th e tradi- 

Fernandez. v. &U& ™ abova are controlling 

ticnal -tradition —- discove ry is denied. 

and the petitioner's reqae- 

SO ORDERED. ' V \ J/ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

In the Matter of the Extradition of : 

ELIJAH EPHRAIM JHIRAD 

Fugitive from the Justice of the : 

Government of India : 

..X 


MAG . DKT. # 72MCA1214 

73 Civ. 1630 (KTD) 

ADDITIONAL FINDINGS ON 
EXTRADITION PROCEEDINGS 


GOETTEL. U.S. Magistrate 


Following an extradition hearing requested by the 
Government of India, I found, in an opinion dated April 12, 1973, 
that there was probable cause to sustain the charges and, there¬ 
fore, directed that the respondent*, Elijah Jhirad, be extradited 
to India. The crime charged by the Government of India was 
embezzlement of a portion of a Naval Prize Fund as to which 
Jhirad, then Judge Advocate of the Indian Navy, had been the 

administrator between 1959 and 1961. 

One of the defenses asserted by Jhirad was that Lne 

time limit for extraditions authorized by the treaty had 
expired. Article 5 of the Treaty of 1931 between the United 
States and India provides that extradition cannot take place 
if the passage of time has caused an exemption from prosecution 
under the laws of either party. The United States statute of 


* Jhirad is both the respondent in this proceeding and the 
petitioner in the other proceedings mentioned herein. To avoid 
confusion, he will be referred to by his name hereafter. 
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limitations is five years (18 U.S.C. 3283). (Indian has 
no statute and considers delays in prosecution at the con¬ 
clusion of the case in the overall consideration of guilt 
or innocence, if prejudice can be shown.) The final incidents 
of the embezzlement charged occurred in July and September of 
1961. The charges against Jhirad were not brought until 1968, 
some seven years after the last of the offenses charged. 

However, he had left India on July 26, 1966 and has never 
returned. 

• i 

Before the extradition hearing was held, Jhirad 
had brought on a petition for habeas corpus seeking to bar 
the extradition proceedings on several grounds, one of which 
was the statute of limitations defense. The crucial question 
was whether the simple absence of Jhirad from India tolled 
the statute of limitations, or whether it was necessary for 
tolling to prove that he left India to avoid prosecution. 

In a Memorandum and Order dated January 23, 1973, Judge 
Duffy ruled that Jhirad tolled the statute by his mere 
absence from India commencing in July of 1966, and indicated 
his reluctance to attempt to determine factual issues concerning 
events which occurred in another country many years ago, 







particularly whan dealing with an embezzlement type offense 

which can go undiscovered for long periods, thus delaying 

prosecution and inviting a time bar. 

Because of the ruling of Judge Duffy on the first 

habeas corpus petition, the extradition hearing did not 

require the presentation of any evidence concerning Jhirad's 

motives and intent on leaving India although, collaterally, 

some such evidence was adduced. Following this Court's 

finding that Jhirad was extraditable, a second writ of 

habeas corpus was sought from Judge Duffy. Several new 

objections to extradition were asserted and Jhirad sought 

to have Judge Duffy reconsider his earlier ruling with 

respect to the tolling of the statute of limitations. Judge 

Duffy, after reviewing the existing law, adhered to his 

earlier ruling, making the following observations: 

"It is important to remember the context 
within which this decision must be made. 

This is an extradition case, involving 
activity which has taken place half-way 
around the world. The extradition pro¬ 
procedures afforded by statute seek to 
preserve an element of judicial surveillance 
over a procedure which is basically an 
action of international comity. Of 
necessity, a fugitive is not given a full 
trial on the issue of his guilt. In fact. 
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the procedures fall strikingly short of a 
full trial. It would be most difficult 
for a court in one jurisdiction to seek to 
determine factual issues arising in another 
distant jurisdiction. Undoubtedly, this 
constitutes the rationale for requiring that 
the demanding country to support extradition 
merely prove reasonable grounds to believe 
the fugitive guilty. These same factors 
persuade this Court that to apply a test 
requiring a showing of intent, at best a 
difficult issue of fact, for an act occurr¬ 
ing in a distant land, would be most 
inappropriate." 

Jhirad then took consolidated appeals to the Second 
Circuit from bcth of the petitions for writs of habeas corpus. 
In its decision dated October 24, 1973, Jhirad v. Ferrandina , 
486 F.2d 442 (2d Cir.), the Court of Appeals reversed Judge 
Duffy in an opinion of first impression in this Circuit, 
holding that the extraditing government must show an intent 
to flee from prosecution or arrest in order to toll the statute 
of limitations. Although asked by both sides to determine on 
the basis of the evidence in the record whether there was 
such an intent, the appeals court declined to do so and 
remanded the case to District Court to make findings on the 
issue. 


Judge Duffy then referred the case to me to make 
findings and to hold additional hearings if necessary. Jhirad 
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again moved by order to show cause before Judge Duffy to 
prevent the taking of additional evidence and for other 
relief. The motion was denied by Judge Duffy in an opinion 
and order of January 30, 1974. A further hearing was held 
on January 30, 1974, before the undersigned. 

Jhirad argues that a Magistrate has no power to 
determine this issue since it allegedly relates to juris¬ 
diction. Magistrates are authorized to issue certifications 
to the Secretary of State after conducting an extradition 
hearing if "he deems the evidence sufficient to sustain 
the charge under the provisions of the proper treaty... 

18 U.S.C. §3184. An exemption from prosecution by lapse 
of time is a matter of defense to be considered at trial 
u nless specified in the treaty as a contingency for declining 
extradition. Hatfield v. Guay , 87 F.2d 358 ( 1st Cir. 1937). 
Article 5 of the extradition treaty states that "the extrad¬ 
ition shall not take place if... exemption from prosecution or 
judgment has been acquired by lapse of time, according to the 
laws of [either country]". Consequently, it would appear 
that whether prosecution of an offense is time barred is a 
matter to be determined under the treaty and is properly 
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considered by the Magistrate at the extradition hearing. 
Moreover, this issue was before Judge Duffy in the motion 
denied on January 30, 1974, foreclosing further consideration 
here. In any event, Jhirad has not been reluctant about 
filing petitions for habeas corpus, and it can be assumed 
that, if he is unsatisfied with this opinion, he will file 
still another, thereby getting the District Court’s adjudi¬ 
cation that he seeks. 

Jhirad objected to the evidence offered by the 
Government of India at the hearing on the grounds that it was 
not properly authenticated under the provisions of 18 U.S.C. 
3190. At the hearing the evidence offered was under consular 
seal, but the supporting certificate was not the type which 
authenticated documents "so as to entitle them to be received 
for similar purposes by the tribunals of the foreign country 
from which the accused party shall have escaped" 18 U.S.C. 
§3190. Consequently, the hearing was held open to enable 
India to introduce the evidence with proper authentications. 
India's counsel submitted additional copies of the documents 
with certificates in the proper form. However, Jhirad now 
objects that the authentications were improper because they 
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were not executed by "the principal diplomatic or consular 
officer of the United States resident in such foreign 

country", as also required by 18 U.S.C. §3190. 

The certificates first submitted bore the signature 

of the ambassador or consul of the United States. The supple¬ 
mental corrected certificates (15 in number) are all but one 
signed by the "Charge d' Affaires, ad interim". (One certif¬ 
icate was executed by United States Ambassador Moynihan.) 

Jhirad argues that the Court can take judicial notice o, the 
fact that Ambassador Moynihan is the principal American dip¬ 
lomatic official in India, that he is in residence there, and, 
consequently, the Charge d’ Affaires was not authorised to 
execute the certificates. The defect in this argument is that 
Ambassadors are not continually in residence in the country to 
which they are assigned and often return to their native country 
or travel abroad. The 14 certificates authenticated by the 
Charge d' Affaires are all dated February 13, 1974. The one 
signed by Ambassador Moynihan is dated February 23, 1974. 

This, and the "ad interim" designation of the Charge d' Atfaires, 
suggests that the Ambassador was not "in residence" on the 
thirteenth of February and that the signer was the principal 
diplomatic or consular officer on the date in question. 
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Tn Rc Herrcs , 33 F. 165 (8th Cir. 1887); In Re Orp . e n, 

86 F. 760 (9th Cir. 1898). In the absence of other proof, 
the assumption of regularity of official acts is sufficient 
to support the admissibility of the documents. Wong Wing Fo g 

u. McGrath , 196 F.2d 120 (9th Cir. 1952). 

Another argument made by Jhirad is that the documents 

should not be admissable since this hearing concerns a juris¬ 
dictional questions and should be governed by the standards 
set down in 28 U.S.C. 2246 for a habeas corpus proceeding. 

This is essentially the same argument as that concerning 
the jurisdiction of the Magistrate which was rejected above. 

We turn now to the issue of the intention of Jhirad 
in leaving India, as directed by the Court of Appeals. It 
appears that the appellate court was not cognizant of all the 
facts involving Jhirad's departure from India since its 
opinion merely recites, "In July of 1966 the appellant left 
India, residing first in Switzerland, then in Israel, and 
finally arriving in the United States where he was granted 
a permanent resident visa". The complete chronology of the 


events is as follows: 

February 19, 1966 -- The Central Bureau of Investig 
in India was requested to commence an investigation concemin 


A:.,8-fa 


00 CJ 








- 9 - 


allegations that there had been mismanagement, and possibily 
embezzlement, from the Naval Prize Fund. 


May 1966 -- Jhirad informed a naval officer who^ 
had been directed to conduct an inquiry that the records of 
the Prize Fund had been destroyed (Jhirad had infonsed has 
superiors of this fact in the later part of 1965). 

May 26, 1966 — A subpoena duces tecum was issued 
to the Central Bank of India where the Naval Prize Fund had 
been maintained and where Jhirad had a personal account. 

June, 1966 -- An employee of the Central Bank of 
India advised Jhirad that the subpoena had been received.- 

Tune 17 1966 -- The Secretary General of the World 

Tpwish Congress invited Jhirad to attend the Fifth Plenary ^ 
Assembly in Brussels, July 31 to August 9, 1966. Subsequently, 
after being designated by the Central Jewish BM ^ °‘ 
as one of the representatives 01 Indian Jewery, the „ 
arreed to defray his costs. (A week later his wife was invited 
to an auxiliary conference of Women's Zionist Organization 
held at the same time and place.) 


June 28 to July 16, 1966 — Jhirad and his wife 
sold various of his law books and other items of his personal 
possessions. 

July 2, 1966 -- The case was officially registered 
with the Central Bureau of Investigation. 


July 3, 1966 -- Jhirad obtained his passport. 

July 5, 1966 -- The police began their investigation. 


* Jhirad denied that these events occurred. 

v.-*The subpoena was issued under a criminal file number of^ 
an earlier and apparently dormant investigation concerning 
Jhirad's misuse of his business telephone and his havm 0 
made extensive speculative investments. 
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July 16 to July 22, 1966 - Jhirad obtained visas 
to visit Belgum, France and Switzerland. 

Tulv 19 1966 -- Jhirad obtained permission from 

his naval sujorio^s no go to Brussels to attend the World 
Jewish Congress meeting. 

July 26, 1966 - Jhirad left India with his wife and 
children to attend the World Jewish Congrees meeting. (He 
Stopped en route for a few days in Switzerland.) 

July 30 - August 10, 1966 - Jhirad and his wife 
and family were in Brussels attending the World Jewish 
Conference. 

August 10, 1966 — Jhirad and his family traveled 
to Geneva tnS resided there openly until 1967, when they 
emigrated to Israel. 

Jhirad maintains that he left India for the sole 
purpose of attending the World Jewish Conference in Brussels, 
which he had attended a number of times in the preceeding 
years, and taking a vacation thereafter in Switzerland. He 
contends that he was unaware of the existence of the invest¬ 
igation and that he did not make a final determination not 
to return to India until November or December of 1966. He 
points out that, although he did withdraw some of his funds 
from banks in India and did sell certain of his possessions, 
he left behind much of his furniture and other possessions, 
as well as $10,000 in one bank account. He claims that his 
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decision not to return to India was made not because he feared 
prosecution but because of a hostile attitude toward hit, which 
he believed he had observed in the Indian Government. Indeed, 
it is Jhirad* s contention that he was unaware of the criminal 
prosecution until he was arrested in this country in 1972. 

We are no*, of course, compelled to accept Jhirad's 

explanation for his actions. To determine his intention in 
leaving India we must consider all of the evidence. Jhirao 
argues, however, that the Government of India, in order to 
toll the limitations period, is required to prove that 
left India with intent to avoid prosecution bevond a rea son^ 
able doubt . This argument is based upon the fact that, 
although a finding of probable cause is all that is necessary 
in order to find grounds for extraditing Jhirad, the question 
of whether extradition is time barred under the treaty is an 
issue for determination only in this Court and, therefore, 
subject to the burden of proof of a criminal prosecution. 
Admittedly, this is not an issue which will be ultimately 
considered in India (except to the extent that, if prejudice 
can be shown, it may be considered in evaluating guilt). 
Moreover, if this were a domestic prosecution the burden would 
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be on the government to establish beyond a reasonable doubt 
Chat the statute of limitations was tolled. Pg>B- l« K ° ^’ 

30 N.Y.2d 183, 331 N.Y.S.2d 416, 282 N.E.2d 312 (1972). 

' While this argument is interesting and has a super¬ 
ficial attraction, no authority has been cited to support it. 

If, in fact, India must prove,beyond a reasonable doubt, flight 
to avoid prosecution before the expiration o. the penod of 
limitations, then it is clear that India has failed in that 
regard. However,because of the considerations cited in Judge 
Duffy-s opinion quoted above, I do not accept that as being 
Che applicable standard, and 1 pass on to a finding of the facts 
on the basis of the preponderance of the evidence. 

On all the evidence, I conclude that Jhirau left 
India for the primary and immediate purpose of attending a 
World Jewish Conference in Brussels. However, I find that 
he was aware of the pending investigation, was concerned about 
it, and considered the possibility that he would not return 
to India even before he left for Brussels. The trip to 
Brussels, followed by the vacation in Switzerland, was an op¬ 
portune time for Jhirad to leave India without creating any 
undue suspicion, to reappraise his situation when out of 
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mdia without: immediately committing himself to a course of 
action, and to defer making a decision on returning to India 

until necessary.* 

It can be argued that, since he did not leave India 
for the immediate purpose of avoiding prosecution, the statute 
of limitations was never tolled. This appears to be too sim- 
plistic an approach. If he did not return to India, when he 
otherwise would have, so as to avoid prosecution, that would 
be a constructive flight. The problem is in determining when 

that occurred. 

Although Jhirad contends that he did not make his 
decision not to return until November or December of 196S (and 
then for different reasons), it appears likely that the decision 
was made somewhat earlier. Jhirad was in the active practice 
of law in India when he left. He had his cases adjourned 
until after the middle of October (according to his testimony). 

He sold one of his air conditions to an acquaintance, since 
he was going to be away during the hot summer months. Previously 
when he had taken vacations following his trips to World Jewish 

£ HcitW party offered any evidence whatever as to when, and 
for what periods, Jhirad had made living arrangemen s in 
Switzerland. 
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Conferences, he had stayed only a week to a month. I conclude, 
therefore, that when he stayed on in Geneva into the fall of 
1966, he had made his decision not to return to resume his 
law practice. Unfortunately, the exact time is extremely 
criticial. The time for prosecution of the last two offenses 
would have expired in the latter part of September (September 

25 and September 27). 

of course, it can be argued that the exact date of 
decision is not important; that if, while away from his home 
land, he forms an intention not to return to avoid prosecution 
the constructive flight can be said to have commenced when 
he first left, however, no authority has been cited, nor has 
any been uncovered by independent research, indicating that 
this is an acceptable concept. (For that matter, no cases 
have been uncovered dealing with a situation even remotely 
resembling this., Indeed, to apply the requirements of the 
Second Circuit's opinion to the facts of this case indicates 
the validity of Judge Duffy’s doubts that this is a matter 
appropriate for determination by this Court at this time. 
However, we are left with no alternative but to make a finding 

vjith respect to Jhirad's intent. 
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I find it more likely than not that, although he did 
not leave India to avoid prosecution, while away he decided not 
to return to India, since he feared being prosecuted. Although 
it is a difficult determination, I find this decision was made 
in the middle of September, 1966, and before the 25th and 27th 
days of that month. Consequently, I am again prepared to certify 
to the Secretary of State the findings, evidence, exhibits, 
and transcripts in this matter for appropriate action in 
extraditing Jhirad to India. However, since it is clear 
that Jhirad will again seek a writ of habeas corpus, and 
since there are admittedly very difficult questions involved 
in this opinion, the remanding of Jhirad to the custody of 
the Attorney General will be stayed for a period of ten days 

to allow him to petition for a writ of habeas corpus. 

SO ORDERED: 




United States Magistrate 


DATED: New York, N.Y. 

April , 1974 
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The remand from the Court of Appeals was occasioned by a 
different definition of the term "fleeing from justice" 
than that applied by me, there being a conflict among the 
cirouite on this point. See Donnell v. United States , 

229 P. 2d 560 (Sj&hCir. 1956); Brouae v . United States , - . ' 

68 F.2d 294 (1st Cir. 1933) but see King v. United States ,wj- 
144 F.2d 729 (8th Cir.), cert, denied , 324 U.S. 854 (1944) jjr*' 
McGowan v. United States, 105 F.2d 791 (D.C.Cir.), cert.••••-«; 


denied, 308 U.S. 552 (1939). ’ . 

■ /» ‘ V . fc 

The petitioner in this habeas corpus proceeding,'^; W. 
Elijah Ephraim Jhirad, was Judge Advocate General of the•'?$*;,' 
Indian Navy. As such, between 1959 and 1961, he was in *'*:. ■ 
charge of a prise fund establiahed for the' benefit of cer¬ 
tain Indian sailors who had served during World War II. 

• I . , ' t 

It is alleged by the Government of India that a . : J\ 

■ * 'I 

substantial portion of the prize fund was embezzled by > 

, -c / * * 

Jhirad. It is clear that the petitioner left India on • 

f *- r 

July 26, 1966, and that the applicable five year statute of 
limitations, unless tolled, would have expired on September 
27, 1966, The only question presented on the remand by the 
Court of Appeals is whether Jhirad left India with the intent 
to floe from justice," which would toll the statute of limi- 

tations. 

Magistrate Goettol held further hearings on the 
remand and filed "Additional Findings on Extradition Proceedings 










»{ , 
t . ■ 


■ . ’)? 

* • 

i-. n. 

V 'r-% 

_*•* *• 


r ;/- ’ 


in which ha sat forth (aa beat he could) tha complete 
chronology of the events whereby Jhirad formed an "intent 

to flea" tha jurisdiction of India. 

February 19 , 1966* Tha Central Bureau of Investi¬ 
gation in India was requested to consaence an investigation y 
concerning allegations that there had been misaanagasient*. . 
and possibly embezzlement, from the Naval Prize Fund. 

May, 1966* Jhirad informed a naval officer who 
had been directed to conduct an inquiry that the records <~ 
of the Prize Fund had been destroyed (Jhirad had informed .. 
his superiors of this fact in the later part of 1963).* , 

May 26, 1966* A subpoena duces tecum was issued 
to the Central Bank of India where the Naval Prize Fund had 
been maintained and where Jhirad had a personal account.** 
June, 1966* An employee of the Central Bank of 
India advised Jhirad that the subpoena had been received.* 

June 17, 1966* The Secretary General of the ■ - < 

* 

World Jewish Congress invited Jhirad to attend the Fifth 
Plenary Assembly in Brussels, July 31 to August 9, 1966. . 


vr 


* Jhirad denied that theso events occurred. 

*• The subpoena was issued under a criminal file number 
of an earlier and apparently dormant investigation ^ 
mnrsrnino Jhirad's misuse of his business telephone 

MvS, extensive speculative investment.. 
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Subsequently, after being designated by the Central Jewish 

** ' - ' , 

Board of Bombay as one of the representacives of Indian ‘> 

Jewry, the Congress agreed to defray his costs. (A week; . v 

•» ,.4 as- 

later his wife was iftvited to an auxiliary conference of #. £j : J* 
paean's Zionist Organisation held at the sane tine and- 

pUc# *> - 

June 28 to July 16, 1966 1 Jhirad and his wijfe*’: &.**. 

r 4 ..' {Vy ) V" ‘Jy .. 

sold various of his law books and other items of his p«ir 
sonal possessions. ^ '".•£* 

r > v»y A .*'.'1 <». 

July 2, 1966* The case was officially registered 

with the Central Bureau of Investigation. ’ ,*V; 

July 3, 1966* Jhirad obtained his passport— : ^? ;-. . 

V ' . ^>V f; 

July 5, 1966* The police began their inveeti^a-* v . ^ 


tion. 


-- ,r.. : . 


July 16 to July 22, 1966* Jhirad obtained visas - *• 

to visit Belgium, Prance and Switserland. >, 

" . v. 

July 19, 1966* Jhirad obtained permission from _ 
his naval superiors to go to Brussels to attend the Wo*l* 

Jewish Congress meeting. 


July 26, 1966 1 Jhirad left India with his wife 
and children to attend the World Jewish Congress meeting, 
(Be stopped en route for a few days in Switserland.) 

July 30 - August 10, 1966 1 Jhirad and his wife 
and family were in Brussels attending the World Jewish 


Conference, 


A<n 
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August 10, 1966 t Jhirad and hia family traveled 
to Geneva and resided there openly until 19S7, when they 
emigrated to Israel. 

Jhirad argues that he left India solely for the 
purpose of attending the World Jewish Conference and that 
he did not form the Intention not to return to India yntU 

• V ... - - * 

November or December of 1966. These dates are extremely 
important since the applicable statute of limitations would 7* 
have time barred the extradition on September 25 or 27, 1966, 
Magistrate Goettel found, however, that while the "intent-. ■ 

to flee" might not have existed at the time Jhirad left India--, 

• . • &&Y7 

on July 26, 1966, it certainly was formed by the early part : 
or, at the latest by the midpoint, of September 1966, and - 

K- • • a 

* V* 

thus that extradition was not time barred. . . 

I have reviewed the entire record in this cases .*• . 

• V K- ' / 

the exhibits, the transcripts, the affidavits and all other 
pertinent documents. I must conclude that the Magistrate's. 7V,,-. 
finding that Jhirad should be extradited was correct and 
that this petition for habeas corpus roust be denied. 

Had I been the trier of the facts I would perhapn 
have determined that the "intent to flee" to avoid prosecu¬ 
tion was formed even prior to the time Jhirad loft India. 

There is substantial evidence in the record to indicate that 
Jhirad knew that he was undor investigation prior to that date. 

a-iq 
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I have spent an enormous amount of time In re¬ 
viewing and re-reviewing the extensive record in this case. 

« . s 

It Bhows that Jhirad in the latter part of 1965, admitted 
to his superiors in tJie Indian Navy that all the records c- 
of the prise fund had been destroyed; that the matter was ' 
referred by the Navy to the Special Police Establishment 

t *' V % > 

pursuant to a confidential memorandum to the Ministry of . 

* < • -’.v'jhi- & 

Defense; that in Pebruary 1966, the Central Bureau of In—\ %• I - ?r J* ■ 

y V-. ii ; 

. • • - . . v, \. 

vestigation commenced an inquiry to determine the where-; 

' * ' v . . 

l ,4 . 

abouts of the records; that on May 26, 1966, a subpoena 

duces tecum concerning these records was issued to and re- .» * " 

! . • *. , • ■ > 

** * 

ceived by the Central Bank of India where the Prize Fund 

•• . '/* -> ' ,- f •- 

account was kept; that in June 1966, and employee of that. ^ '<■’ 

bank informed Jhirad of the investigation and of the fact 


‘fl 

M 


.. *; v j *j 


that the subpoena had been received. - V ;*■>-*> 

At the time of these latter inciuents, the peti-; 

* > * ? 

tioner was engaged in his own private law practice which •*. 
apparently was somewhat successful. Between June 28, 1966 
and July 16, 1966, petitioner and his wife disposed of 

• % 

various articles of personal property including law books 
and an air conditioner. All of his cases were adjourned 
to October and were left in the control of a junior associate, 
vho was told that he could retain the fees in the matters. 


, •; *• 
V. ; 
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On the other hand, the petitioner supposedly .■ 
left India leaving behind a good portion of his furnish¬ 
ings and leaving his sister in charge of a bank account v *; 

• • .>r 

worth $10,000. * 

I have concluded, therefore, that Magistrate **’• 

• t 

Goettel would be well within the evidence had he conclude^ 


’ 7 S. 
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that Jhirad had formed the necessary intent to flee pro 

t • i 

cution at the time he left India on July 26, 1966. Bi^t it,- j. 

t i , 

is not my province to try the matter de novo ; it is suffi¬ 
cient for me to determine whether the conclusions of the ..•» 

t r • f\ 

Magistrate are supported by the evidence. In this it must 
be said that it is clear that the Magistrate was most fair. 


There is some evidence in the record that prior to 1966, / 

when Jhirad took his family on trips to Europe, they would , 
often take a vacation in Switzerland. The longest these 
vacations lasted was a month but generally they ware restricted 

to one week. It would seem that the Magistrate theorized v 

*’ » 

that the intent to flee matured when the supposed "vacation" 
in Switaerland exceeded by 150 per cent the longest prior . 
vacation; and when combined with the facts set out above 
that the preponderance of the evidence would point to a 
solidified intent to flee to avoid prosecution. Certainly • 
such "a striking change in [petitioner's] habits as to his 
customary places of resort" is a relevant consideration 
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und«r Brouse v. United States , 68 F.-!a 
1933). 

I find that the Magistrate's finding 
sion on the issue of‘intent is well-documented 

ord and I will not overturn it. 

The petitioner argues, however, that 
to be a tolling of the statute of limitations 
tive that the petitioner have actually xeft ir 
intent to flee prosecution and that intent hat 
fully matured at the time of leaving. I hold 
To fully ascertain the question of intent one 
_of another man's mind which ia 
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The petitioner also argues, without citation to 
any authority, that the burden of proof which the Govern¬ 
ment of India must bear to show that Jhirad was a fugitive > 
from justice in the extradition proceeding must be that 
required in an ordinary criminal case in this country, i.e., 
that each element must be proved beyond a reasonable doub*. 

• ■ t 


The petitioner claims that the Government of Indie did npt 


i;,-. Vj 'V -.V 

establish -intent to flee" beyond a reasonable doubt and v? 


’ v , « ^ 

Magistrate Goettel has so found. Additional Findings, P« 12 • 

r' * W.' * *» 


The treaty under which India seeks to extradite, 
petitioner provides that "the extradition shall not take » 4 


place if . . . exemption from prosecution or judgment ham 
been acquired by lapse of time, according to the laws of v. 
[either country!," Petitioner argues that this provision 
requires that in determining whether the statute of limita¬ 
tions was tolled I must apply the traditional standard used , 
in criminal cases, i.e., beyond a reasonable doubt. I find 
no support for petitioner's position in either the language 
of the treaty or the case law on this subject. 

As I stated in an earlier opinion in this cssei. 

"It is important to remember the context within which this • 
decision must be made. This is an extradition case, in¬ 
volving activity which has taken place halfway around the 
world. The extradition procedures afforded by statute seek 


MOZ 
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to preserve an element of judicial surveillance over a 
procedure which is basically an action of international 
ccaaity. ... In fact, the procedures fall strikingly - 

short of a full trial:- 362 P. Supp. 1060. The Magistrate . 

correctly rejected the petitioner's reasonable doubt argu- : V 


ment. 


t 

•The petitioner puts forth two additional 


Tne petitioner *'”■'-** —-- ' 

* ' k * „»* 

ments* one, that the Magistrate had no power to make fiad-y-•J 
ings on the issue of the remand, and two, the evidence *e-v . 

7 , > 5&/V' . ■*. i - 

lied upon was incompetent and inadmissible because it ^ 

denied him of the opportunity to confront and aross-eramine ' 

the witnesses against him. I find that in the context of ^ 
an extradition proceeding both of these arguments are % 

without merit and that the procedures followed by the ■;v. : . 

* • - _ > •/* ^ 

Magistrate were correct. 

The petition for a writ of habeas corpus is denied. 


SO ORDERED. 
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Datedt New York, New York 


July 17, 1975. 
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/ UNITED STATES COURT OF APPEAL 
Second Circuit 

At a Stated Term of NeVvork! ST£ 

Circuit, held at the United Stat^Cou > one thousand nine hundred 

21 st 

and seventy-five. 

Elijah Ephraim tfhirad# 

Detitioner# 


Thomas E. Ferrandina, United States 
Marshal# Southern District of New York# 

Respondent. 

It is hereby ordered ihat the motion made herein by counsel for the 


appellant 








by notice of motion dated October 14# 1975 to extend the time to file a 
brief to and including 30 days after decision on the instant motion» 
to reconstitute missing portions of the record onappeal, and for 
leave to file typewritten briefs and dispense with fxlxng a join 
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„ copies 
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o’, this Arirrk* W»r.!l not. niiVet (lie 
opera., ma o! ih-» 'I realv vs between the United Staiej of Americ?, 
stkI any territory in respect of which notice of accession has been 
pven under Article Id. 

The present Trertiy shall be ratified, and tho ratifications shall bo 
exchanged at London as soon as possible. 

On the cornin': into force of the present treaty (he provisions of 
A:tide 10 of the treaty of (he Oth August, of the Convention 
12th July. lt?-cs:» t of the supplementary Convention of the 
13ih J.).%vmbiT. I'jOO, and of iho snppleinenlsrv Cvr.vonlion of tlie 
1-t-- April, IftW) tdative to extradition, shrill coast* to have effect, 
save that in the case of each of the Dominions and India, mentioned 
iu Artii.'iO l! t i!: 0 .rO provisions sJum! )vi;:.iin in to ecu until surli 
Douiintau 01 ludiu c .*h.:Il li?.vc JiC'vdcd to (he piotcnt trcaly in 
..fcoMi..r.ce v. dh Anido 1 or until roi>lsic*cd by other treaty 
arrangements. * J 


CiiA j’iii's O Pave* 
JoilM Sj'ios 


VMr-' ti.fSiie. 




SjfwAiSly Omu}. 


HniXcHlic*. 


C*rl«!n lrr’*y pr> 
\ Ifloni alirc.Y.lM. 

Vel. /. )•. V*; Vol. r i, 

!V '“• P- l:i»; 
\ fci. j I, l». 1 VJ. 


r.si!Sc^u»n( *i> 

cfut.Cfc'i. 


' t , • - -.. VI* r|/Ill l.l| 

r.nd the ratification.? of tho Iv.o Governments v/ero exchanged at 
London on the fourth day cf August, one thousand nine hundred 
and ihirtv-f » <>: 

Xo.v, o..r, be it Known that I, Herbert Hoover, Proficient of voKbanaga. 

tl:e United Stales of America, have caused the said treaty to be made 
public, to the end that the same and everv ertide r.nd clause thereof 
my be observed and fulfilled with good’faith by the United States 
of America und tho ritizens thereof. 

Ir.‘ TESTfM/.NV vjirntor, I have hereunto set my hand and caused 
t.;c seal cf the United Stales of America to by affixed. 

Doxr. at the city of Washington this ninth d;:v of August in (lie 
year of our Lord one thousand nine hundred and ihicty- 
[sr.Ar.] two, end cf the lad.pendciice of (lie United Slates of 
America the one hundred anrl fifty-seventh. 


Ly the President: 

Huxrv h Stim son 
Secretary of Slate. 
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v i (! ;jON 'J’11 Li A TV —C 7! E Vi’ J^ITATX. DEOUMBKJt f£, 1W!. 211‘0 

Scc-dar;/ of .'Mate for Forrigi (.S7/.icn) /<> .'«« ^ 

American AmlacoJor {Da'res) 


... r :::.i3/4C/JT-. t . 


Foreign OmcE, S.W. 1. 

82nd December, 1931. 


; y.ifUJENcr, 

reference to Article 17 of tlie Extradition Treaty between .<-•*. p-mx. 
. vjije-lv The Kin" of Great Britain, Ireland ar.d the British 
t. .r.-.ons beyond tl»o Seas and the President of the United States 
t;nrica, signed this day at London, I have the honour to inform 
•Excellency that His Majesty’s Government in the United King- 
..Yirc that the provisions of the above mentioned Treaty shall, 

,, ,-n the dale of its entry into foi-ce, oc applicable to Transjordan. 

;. 1 have accordingly the honour to enquire whether the United 
v 4 »r« Government agree with this proposal. In this event the 
i r-..\ note and Your Excellency’s reply to that effect will he re- 
-1 as placing on record the agreement arrived at in the matter. 

I ',ito the honour to he, with tire highest consideration, 

Vour Excellency’s obedient Servant, 

John Snu/N 

!!:• Ksccuxxcr 

Gi-Ni uAL Ch.vi.lxs G. Dawes, C.B., 
clc. t etc., etc. 


*»•» American Avihassador {Dawes) to the British Secretary of 
State for Foreign Affairs {Simon) 

x > '■ - n>. Emdassv of Tin: United States of America 

London, December '22, 1031. 

•a 

•'■ •di reference to Article 17 of the Extradition Treaty between 
••• !’:c*i«!ont of (ho United Slates of America and Kis Majesty The 

* 'J Great Britain, Ireland and tin British Dominions beyond 

• •** -vs signed this day at London, I have the honor to inform you 
:;J «!.e Government of the United Slates of America is agreeable 

* proposal of His Majesty’s Government in the United King- 
" '"i *bat the provisions of the above mentioned Treaty shall, as from 

' hie of its entry into force, be applicable io Transjordan. 

* •-vv«* the honor lo fce, with the highest consideration, Sir, 

^ our most obedient, humble Servant, 

CitAruis G. Dawes. 

r r t Eight 

hn: John Simon, G.C.S.I., etc., etc., etc., 

Foreign Office, £[.!'/. 1. 
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TaTRADITIOI STATUTES 


§ 3131. ami Jimitaliim of chapter 

,»o\i i-n of thi< chapter i.-laling l>* the surrender of persom 
wl-o have comit.iilml cri* »- in foreign countries shall continue in 
f„rcc only during the existence of any treaty of cxtraililion with 
such foreign gov.-i nmeiit. 

June 23, t!M8, c. 015. 02 Stat. 822. 

Jtinlorlral .mil H<*vi»io« Hole* 

Hr»l«rr’» |!»—I an Title IS. P. Minor Humcm were i..r..tp in l •£" 

S.C.. 1DM ,.i„ j tit s. \ w;i). er- MU* Cu..«rcM H««‘c l-n-ort 


§ 3184. Fugitives from foreign country to United States 
Whenever there is a treaty or convention for extradition between 
the United Slates and any foreign government, any justice o judge 
of the United States, or any magistrate authorized so to do by a 
court of the United States, or any judge of a court of rccoid of gc - 
oral jurisdiction of any Stale, may. upon complaint made under oat . 
charging any person found within his jurisdiction, with basing com¬ 
mitted within the jurisdiction of any such foreign government an 
of the crimes provided for I y such treaty or convent ion issue .» 
warrant for the apprehension of the person so charged. I '• 

he brought before such justice, judge, or magistrate. t« l, ' c tn< l, ’ o * 
the evidence of criminality may be heard and considered. f. on 

such hearing, be deems tbc evidence siiff.cicnl to sustain t »e ihaig • 
sutn nciniii. i r r-.iv or ropvmilion. be shall 

under the provisions of the proper irc.uj . - • - • 

certify tbc same, together with a copy of all the testimony taken be¬ 
fore him. to the Secretary of Stale, that a warrant may issue upon 
the requisition of the proper authorities of such foreign government 
for the surrender of such person, according to the stipulations of 
the treaty or convention; and he shall issue his warrant for t ic 
commitment of the person so charged to the proper jail, there to re¬ 
main until such surrender shall be made. 

June 25. 10-IS. c. C15. G2 Stat. 822; Oct. 17, 19G8, Pub.L. 90-578, Title 
III, § 301(a) (3), S2 Stat. 1115. 

Historical ami Hevision Ifotcs 


Ile.lsrr's Xrlo. li.vcl "a Title IS. U. 
sc. into oil., | Ml 111 .*. 1 5510 : Jane 0 . 
I& 0 -*. c. IPS. 31 Stat. (wS). 

Minor rtiaiisoo of |.lira-.eol»py wore 
nn-lc. Mill. Con;rc<f House report No. 
SOI. 

IOi'I Ameml arent. Till. CO J>S »iili»ll- 
Inl.-.l -in-ivi-tialu" for "conimi'MOncr" iii 
two imlitft^v. 

I ffn lh ,■» 1 *:»!p of I!*** Amenilntrnt. 

Atit< Ittliunit l»y r*«l* I- ct) *nS rffi'.fivc 
Ott. 17, J0«-S. except hJkii a tatei effec¬ 


tive dite In nppliraMo. i* the ear* 

li*r ••( «1 ato %cl»'*n liiU'l-idPiiliH*»t» <*f 
Amrndmriit l»y of macii- 

anil »•( office taVrs 

placii it lliinl anniversary of fii:»rlui**nt 
nf l\|l» f.. r.n Oi l. 17. 1CW. »oe **!• 

(ion to; of I'M** I#, *0 out n 

not a iiiultT *»7I of *141 lo ?>, Judici¬ 

ary anil Judicial |*rtM*r»|iite. 

I.cul.t itUo History*. V**r lci:M.itivc. 
|»is(.»ry arul pnrpo «• of I’tib fi. tv 
H »;s i;.i> C»nle »* ••»-. an l A*!m.Newg, j». 
43XS. 
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NON-CAPITAL STATUTE OF LIMITATIONS 

AMD 

TOLLING PROVISION 


§ o2o2. Offenses not enpita! 

Except as otherwise expressly provided by law, no person shall be 
prosecuted, tried, or punished for any offense, not capital, unless 
the indictment is found or the information is instituted within 
five years next after such offense shall have been committed. 

June 23, 1918. c. G15, 02 Stal. 823; Sept. J. 1034, c. 1211, § 12(n), 


formerly § 10(a), G8 Slat. 1145, 
87-290, § 1, 75 Slat. C48. 

Historical nntl 

Reviser** Nolo. I!a«n1 on section 740 
fc) of Title 5 . 1010 i d.. Allans ami 

Nationality, and on Title 1*. V..S.O.. 1010 
ed., | 552 (IS. ft. S 1011; A|»r. in. 1S7«. e. 
5C. J0 Slat. 32: Nov. 17. 1021. c. 321. | 1. 
42 Slat. 220; Pec. 27. 1027, r. C. 4 ". Slat. 
51; Oct. 11. 1010. r. S70. Title I, Subehap. 
HI. | 310(c). 51 Slat. 1107 (Perived from 
June 20. 1000, c. 3o0. 1 24. 31 Stat. C03J). 

Section 552 of Title IS. U.S.C.. 1010 cd.. 
and Frellon 710(c) of Title 9. V.ft.C.. 1010 
t-d., Aliena and Nalionality. were consoli¬ 
dated. "Kvcijil n* otherwise expressly 
provided by law” was InwrPd to avoid 
enumeration of exceptive provisions. 

The proviso Cuiituuud in the art of 
102* •‘That nothin? herein contained 
• l»all apply to any of onse f«»r wlikh an 
Indictment ha* lo*rn herctoforp found or 
an Information instilut^d, or to any pro¬ 
ceedings under any aucli Indictment or in¬ 
formation.” was omitted ot no longer 
necessary. 

In the consolidation of IliC^C section* 
the 5 year period of limitation fur viola- 


renumbered Sept. 2G. 19GJ, l’ub.L. 


Revision Notes 

lion* of the Nationality C’odr*. provided 
for In said fcetioji 74Cfpl of TilIc S. U.S. 
f.\, 1010 ed.. Aliens and Nationality, Is 
reduced to 3 year*. There fronted no 
*ou»il lia*iv for considering 3 years ade¬ 
quate in tho ease of heinous f>‘h*itlrs an<l 
gross frauds against the United Stales 
hut inadequate for misuse of a passport 
or false statement to a naturalization 
examiner. 50th Congress House Report 
No. 301. 

1051 Amendment. Art Sept. 1, 1051 
changed the limitation period from three 
years to five year*. 

riTcflivc Palo of 1931 Amendment. 
*«t!*n !2(h) of Act Sep!, f. IfC»l, former¬ 
ly section 10 (h). as renumbered by i*ub. 
1*. 57-200. S 1. provided that: “Tlio 
amendment made by subsection (a) 
(amending lid* section) shall be effective 
with respect to offense* (1) committed 
on or after September 1, JV«I. or (2) com¬ 
mitted prior to such dale. If on such Onto 
prosecution therefor I* not barred by 
provisions ot law In effect prior to such 
date ” .. - 


§ 32.00. I'lif'ithvs from justice 
Xo statute of limitation:! shall extend to any person flcoini; from 
justice. • 

June 25, 19 58, c. G15, G2 Slat. 829. _ 
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§ 2241 . Power to grant writ 

(a) Writs of habeas corpus may be granted by the Supreme Court, 

any justice thereof, the district courts and any circuit judge within 
their respective jurisdictions. The order of a circuit judge shall be 
entered in the records of the district court of the district wherein 
the restraint complained of is had. ( 

(b) The Supreme Court, any justice thereof, and any circuit judge 
may decline to entertain an application for a writ of habeas corpus 
and may transfer the application for hearing and determination to 
the district court having jurisdiction to entertain it. 


(c) The writ of habeas corpus shall not extend to a prisoner un¬ 
less— 

(1) He is in custody under or by color of the authority of the 
United States or is committed for trial before some court there¬ 
of; or 

(2) He is in custody for an act done or omitted in pursuance 
of an Act of Congress, or an order, process, judgment or decree 
of a court or judge of the United States; or 

(3) He is in custody in violation of the Constitution or laws 
or treaties of the United States; or 

(4) He, being a citizen of a foreign state and domiciled there¬ 
in is in custody for an act done or omitted under any alleged 
right, title, authority, privilege, protection, or exemption claimed 
under the commission, order or sanction of any foreign state, or 
under color therebf, the validity and effect of which depend upon 
the law of nations; or 

(5) It is necessary to bring him into court to testify or for 
trial. 

(d) Where an application for a writ of habeas corpus is made by 
a person in custody under the judgment and sentence of a State court 
of a State which contains two or more Federal judicial districts, the 
application may be filed in the district court for the district wherein 
such person is in custody or in the district court for the district 
within which the State court was held which convicted and sentenced 
him and each of such district courts shall have concurrent jurisdic¬ 
tion to entertain the application. The district court for the district 
wherein such an application is filed in the exercise of its discretion 
and in furtherance of justice may transfer the application to the 
other district court for hearing and determination. 

June 25, 1948, c. 646, 62 Stat. 964; May 24, 1949, c. 139, § 112, 63 
Stat. 105; Sept. 19, 1966, Pub.L. 89-590, 80 Stat. 811. 

Historical ud Rtritien Notea 


Reviser's Nets*. Baud on Title 2S U.S. 
C. 1 W 0 ad.. || 451, 482, 431 <n.S. || 731. 
132. 733; Mar. 3, 1B11, c. 211. t ’-HI, SC gut. 
1><7; Fab. IS, 1923, e. 228. I C, 43 Stat 
840). 

Section consolidates aectloni 431, 432 
and 433 of Title 2S. U.S.C, 1840 ed„ with 
chanfea lo phraseology n*ec>*ury to effect 
the consolidation. 

Worda “for the purpoee of an Inquiry 
Into the cauee of reetralot of liberty'' In 
•ection 432 of Title 2S, C.l* C. mo ed.. 
were omitted aa merely descriptive of the 
writ 


gubeectloo (b) wan added to give eUto- 
tory sanction to orderly and appropriate 
procedure. A circuit judge who unneces- 
earily enterUlua applicntlona which 
ahould ha addreased to tht district court 
thereby diaqualifies hlmaelf to h«r auch 
matters on appeal and to that extent llm- 
1U hie oeefulneei as a judge of tl.e court 
of appeela. The Supreme Court and Su¬ 
preme C urt J> atlcea ahould not be bur- 
dened with applications for write cognisa¬ 
ble In the district courts. SotU Congress 
House Report No. S08L 

1844 Amendment Subsec. (d). Pub.L. 
S9-580 added eubeac, (d). 
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HABEAS CORPUS STATUTES 


£§ 2246. Evidence; depositions; affidavits 

^ On application for a writ of habeas corpus, evidence may be taken 
orally or by deposition, or, in the discretion of the judge, by affidavit. 
If affidavits arc admitted any party shall have the right to propound 
■'written interrogatories to the affiants, or to file answering affidavits. 

« June 25,1948, c. 646, 62 Stat. 966. 

x 

Historical and Revision Notes 

fr Reviser's Note. This section is derived tee on the Judiciary. It clarifies existing 
Jifroin H.ll. 4232 introduced in the firet ses- practice without substantial change. SOth 
V aion of the Seventy ninth Congress by Congress House Report No. S0& 

? Chairman Sumners of the House Commit- 


§ 2243. Issuance of writ; return; hearing; decisicn 

A court, justice or judge entertaining an application for a writ of 
habeas corpus shall forthwith award the writ or issue an order di¬ 
recting the respondent to show cause why the writ should not be 
granted, unless it appears from the application that the applicant 
or person detained is not entitled thereto. 

The writ, or order to show cause shall be directed to the person 
having custody of the person detained. It shall be returned within 
three days unless for good cause additional time, not exceeding 
twenty days, is allowed. 

The person to whom the writ or order is directed shall make a 
return certifying the true cause of the detention. 

When the writ or order is returned a day shall be set for hearing, 
not more than five days after the return unless for good cause addi¬ 
tional time is allowed. 

Unless the application for the writ and the return present only 
issues of law the person to whom the writ is directed shall be re¬ 
quired to produce at the hearing the body of the person detained. 

The applicant or the person detained may, under oath, deny any of 
the facts set forth in the return or allege any other material facts. 

The return and all suggestions made against it may be amended, 
by leave of court, before or after being filed. 

The court shall summarily hear and determine the facts, and dis¬ 
pose of the matter as law and justice require. 

June 25, 1943, c. 646, 62 Stat. 965. 

Historical and Revision Notea 

TtciNiT's note. raced on Title 2S I'.t C, Section consolidates sections «1 of 
1W0 Oil.. S! 4 .V,. 150, 457, 45$, 450. 400, ami Title 25, I .S.C., 1010 cd. 

««1 |H S. |I 75.. 701). 


A-tli 






1 csl5 


Mehta-direct 


85 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 
18 

17 

18 

19 

20 
21 
22 

23 

24 


A Of course. 

Q Now, you know that the case we have before 
us today deals with the crime of embezzlement. 

A Yes. 

Q Embezzlement is a crime under the laws 

of India? 

A Criminal breach of trust, which is known 

a3 embezzlement, is defined under Section 405 of 
the Indian Penal Code. 

Section 406 prescribes the- punishment for 
a simple criminal breach of trust. 

Sections 407, 408 and 409 relate to 

# — 

aggravated forms of the criminal breach of trust. 

Q Now, how do you define or how does the 
statute define or the cases under the statute define 
an aggravated breach of trust? : .v'- • ' 

MR. SADOWSKY: Your Honor, first of all. 
it is a multi-phased question. If it is statutory, 
then we should know — if it is statutory, we can 
have the statute referred to, and he doesn't have to 
summarize it. 

THF .MAGISTRATE: Answer first with respect 
to the statute. 


MR. SADOWSKY: You are reading from what? 

A-117 _ 
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THE MAGISTRATE: What does it carry as a 
maximum penalty? 

THE WITNESS: Section 406 carries a punish¬ 
ment of three years or with fine or with both. 

407 carries a punishment which may extend to seven 

years and also fines. 409 carries a punishment 

• * • • 

of imprisonment which may extend' to ten years and 

should also be liable to fine. 

BY MR. SADOWSKY: * ' 

„ .. . • i . 

Q You stated that in your opinion the offense 

• • t ^ .* 

with which Mr. Jhirad is charged is extraditable. 

A Yes. * * 

q ' What is the basis of your opinion? 

• A r - The basis cf my opinion is because cr im i n al 
breach of trust is an embezzlement, and an'offense 
of an embezzlement > is extraditable under -the‘•terms 
of the Extradition Agreement between the governments. 

q So that you are relying upon that portion 

% 0 

of the treaty which provides specifically that 
embezzlements are subject to extradition and you 
are stating therefore that Mr. Jhirad is charged with 
an embezzlement under Indian aw; is that correct? 

A Yes. 

0 And because he is so charged that is 


K-n? 







Mehta-cross 


What is a senior advocete? 


of the law which may say 


and the same thing 
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Because the embezzlement is me 

.on cf another's property by a person to 

V -»»• • •«* *' 

■ km n entrusted or to whom hands, it has 


whom 


Whose 


which you baie your opinion? 


I would like a three-minute 


I have no 


NBERG: I have nothing. 

I think I had not finished 











letter from John and that it t oo* place somet ime 

prio r to November 10, 1965. 

*" 1 1 ' 

THE MAGISTRATE: I think that's very 


certain. 


MR. SADOWSKY: That l G all I was 


attempting to establish. 

BY MR. SADOWSKY: - 

q Mr. Nand, do you know whether a naval 
board of inquiry was appointed subsequent to 

Admiral Hair's memorandum? 

MR. TLOOIS STEINBERG: I object to that. 

Mr. Jhirad was not part of the navy as such. 

He was a civilian employee. 

the MAGISTRATE: Well, I understand 

that, Mr. Steinberg. But, he was dealing with 
naval matters and they may or may not have appointed 


a board of inquiry. 


It doesn't hurt to ask the 


25 


•» ~ V- 



question if the witness knows, 

A-/S) 
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-19 


Was there a board of inquiry? 

THE WITNESS: Would you mind repeating 

the question? 

(Question read) 

THE WITNESS: No, not to my knowledge. 
q I want you to turn again now to 
Exhibit 6, that is your statement in caae 34/2 
and once again turning to the affidavit or the 
statement of Admiral Nair appearing on page 17. 

May I have it just for a moment, please? 

A Right. 

q Now, do you recall your testimony 
before us last time concerning a prior investiga¬ 
tion conducted by your office with respect to 
Mr. Jhirad, is that correct? There was a 
prior investigation? 

A • There was a prior investigation. 
q The question for you then is whether 

Admiral Nair on page 17 of his statement sets 
forST the nature of that prior investigation. 

A Yes, he has made a mention on page 17. 
THE MAGISTRATE: Before you get away 

a 

from that, why don't you tell me what he said. 

MR. SADOWSKY: I will. 


A-1** 
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prior to the time that these checks were being 
issued and drawn against the Naval Prize Fund? 

the WITNESS: _ The period is then 

two years. When exactly he was promoted I 

will check up that date. 
q Fine. 

What position di d he hold at the t ime 

you condu cted your investiga tion? 

A He was judge advocate of the Navy, 


Does he continue to hold that position 


Naval law directorate. 

Q 

today? 

A I don't know. He is still there in 


the Naval law directorate. 


He is still in the Naval law director¬ 


ate. 


A 

Q 


Yes. 


.. 4 . 


Did he sign every check drawn on t he 
Naval Prize Fund made payabl e to th je order of 
cas h? 

A Yes. 

q That is -to__SfaY-^_gygr y check which is 

the subject of this inquiry was signed by him, 
is thatT^correct? 


/A -)%3 
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order or cash? How were they paid? 

THE WITNESS: Who, sir? 

THE MAGISTRATE: The recipients 

of the fund, those ex-servicemen who did get 
their money, did they receive it by check or by 
cash? 

THE WITNESS: The bank account 

shows — the statements of bank account shows 
that some officers were paid through individual 
checks in their names. 

THE MAGISTRATE: In other words, were 

any of these people paid in cash ; either Mr. 
Jhirad or Mr. Sharma? 

THE WITNESS: No evidence came 

forward ter that effect. Others were paid 
through money orders against the pay orders 
which were issued in favor of thepostmaster. 

THE MAGISTRATE: Proceed, Mr. 

Sadowsky. 

Q Did you during the course of your 
investigation interview P. L. Sharma? 

A Yes. 

Q Did you present to the magistrate a 

statement of P. L. Sharma? 
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this case. I am asking the general way, Mr. 

« 

Nand. I know how you think it happened in 
this case. I am asking how you do it generally. 

I 

THE MAGISTRATE: Have you ever had 

! 

occasion to buy a postal money order? 

. * f 

THE WITNESS: There is a printed j 

i 

* * 1 

• *' i 

form for remitting money. You fill out that form 
and tender the money along with co mmi ssion, 

j 

remittance charges about with cash — cash can 
also be used. 

Q So you purchased money orders with 


cash? 

j 

THE MAGISTRATE: He said cash cam also \ 

» 

I 

be used. 

Q Can you purchase a money or or could ‘ “ .j 

* ' _i 

you purchase a money order at the time of these 

offenses with a bank check, with a check drawn on 
the bank? Could you go into the post office with 
a check made payable to the post office? 

A I don’t know if it can be done. 

THE MAGISTRATE: He doesn't know. 

MR. SADOWSKY: That’s comething that 

has to be established. 

MR. LOUIS STEINBERG: If this is 
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statement which you gave to him, so I gather there 



3 

is no objection to its authenticity. 

-f 

4 

Is there any o ier objection? 

: : 

5 

Mr. Steinberg, what say you? 

in/ 

6 

MR. LOUIS STEINBERG: I have no objection. 

% 
y r- 

7 

THE MAGISTRATE: It may be marked as 


8 

Exhibit G. 

fxxx 

9 

v Respondent * s Exhibit 0 received In evidence 

4& 

■' - 

10 

HR. SADOWSKY: Your Honor, at the la t 

. «5*?’ 

V .i 

*.*w 

• * i 

11 

hearing we asked that the Government of India 

' 

12 

produce two bank accounts maintained by the 

•c. 

13 

respondent; one at the Rational Grlndlays Bank 

* • 

,r ^r 

,V<*> 

14 

branch In Bombay and the other one was the 

15 

American Express, and I call for its production. 

y.*v 

i n •. 

16 

THE MAGISTRATE: These were documents 

•St 

17 

which India did not have at the time and would 

m 

tv 

18 

not necessarily had been able to locate, but I 

><> 

19 

will ask them: Have you been able, to find such 

1 T: 

^ r 

20 

bank accounts? 

r 

21 

MR. LOUIS STEINBERG: Ho. 


22 

MR. SADOWSKY: I call the Court’s 


23 

attention to the fact that in each one of the 


24 

cases presented by the Government of India there 


25 

ls a list of Exhibits which will be offered at the 





, a., wait ... 
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• the MAGISTRATE: I don't think 
contradicts anything. « haven't proved that 
he never had credit balances In an, of the hank 

accounts- . ,,, 

MR. EDWIN STEINBERG: No, hut certain 

.V. t the presumption would be that 
the statement that the presw 

lt would be unfavorable to the Government of 
India's case I don't think Is warranted. 

the MAGISTRATE: That's a presumption 

> * . m » situation when he 

of law which pertain 

. » this evidence a week or so 

asked you to produce this evl 

back. 

MR. SADOWSKY: Ten days a S o. 
the MAGISTRATE: It i.«** a question 
of time. You obviously could have gotten -- 
MR. EDWIN STEINBERG: If he wanted 

• ' . h , had al* months-to.get 

as a matter of defense, he had 

, the MAGISTRATE: You have if, he 

. it and you are in India, 

1 doesn't. You have it, and y 

2 and he is not. 

_ HR. EDWIN STEINBERG: We don't have 

,.>,-4- are on that list- « 
It all Of the documents tha 

25 That is the point. Only certain things. 
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THE MAGISTRATE: It says in effect you 
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7 

8 

9 

10 
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20 


had them. 

MR. EDWIN STEINBERG: Not everything was 

. all of the witnesses, 

made part of the record, not all 01 

THE MAGISTRATE: I am not asking if you 
have it here in Hew York. I am saying you have it 

in New Delhi. 

MR. EDWIN STEINBERG: I Just feel that tne 

inference being drawn is not correct. 

THE MAGISTRATE: You are overruled oi. 

that point. 

Proceed, Mr. Sadowsky. 

MR. SADOWSKY: I call Mr. Jhirad, your 

Honor. 

EEIJAH- EPHRAIM JHIRAD, 
called as a witness, having been first 
■ duly"sworn, : was examined and testified 

as follows: 


21 

22 

23 

24 


25 
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. ' Jhirad - direct 

hcsg 

R I£ I recall, he was either the 

Deputy Chief of Naval Staff or he wae ^ 

costing Indian «-* - <* - — 1 

remember pr.ci.ely which one. 

MR. LOUIS STEINBERG: X InoV * *° * 

-__ ^ th . witness doe. hot remember. 

on the ground that rne 

yHE MAGISTRATE 1 Overruled. He was a 
high Indian official in the Navy. regardless of 

what capacity he wa. in. 

q Did you have a conversation with him 

p±or to your departure? 
i A yes. prior to my departure X had 

l conversation with Admiral Katari. 

S Q what was the substance of that 

6 conversation? - 

L7 • - A The substance was — 

„ . MR.- LOUIS STEINBERGt - X object to that. 

19 i*he MAGISTRATES Overruled. 

» A The substance -as that X -as going to 

X. London to attend the world Xewish Congress 

, M informed me that he had information 

22 Conference. «« xnx 

Police Establishment vere taking 

23 that the Special Poli 

activities in resp* ct ° 

U a special interest in m> 

a »h« world .Tewish Congress, psrtxcu 
25 Israel and the won 
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’ 

■ 

-Stsd? 

14 

YT;.- 

-t-. k 
$r;l ■ 

15 


16 


17 


18 


19 

: 

ffr 

v 

•f'V 

V ::T 

20 

, t'-i. ■ 

21 


i 

L ‘ 


* convention on the territorial eee, the convention } 

3 on the high eeae, convention on the continental j 

* sh elf and on fisheries, ana the leader, of course, j 

3 of-ray delegation was the Lav Minister, Mr. Ashoka i 

6 -Singh,- and he in the latter part of-the of • 

V conference left me to handle a raajority of the 
8 ' preliminary sessions. 

• Q ‘ nid yon return to India vith a draft of j 

10 the conventions? 

11 A I in fact eigned the final act on 

12 behalf of India and returned and submitted ray 

> •/: 

13 report to the law minister. 

14 Q were you summoned by the Defense Minister? j 

15 A yes, I was summoned by the Defense Minister, j 

16 Mr. Krishna Manon. 

17 q Did you have a conversation with Mr. 

18 Menon at that time? 

19 A Yes, I did have a conversation with 

20 reference to the convention. j 

21 q What did he say to you? j 

a A He seid IP me that he had lust returned . - j 

33 from a cabinet meetinc vhere the law minister j 

24 had cited me in support of - , 

= itaiu u «“ “• 

A-/.30 .* 
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hcsg Jnirau - 

felt that he could not agree to the conventions, 
that I had been responsiUB particularly for those 
clauses in the conventions which would allow 
free passage to the Israelis in the Gulf of 
Akabah, and secondly that I should not have 
brought about compromises between the USA and 
Russia on certain of the matters because he 
said to roe that we are a third world and our 
stand lies in ►he two super powers being at 

loggerheads. . 

q Did India ever sign these conventions? 

A TVd tny knowledge, they have not signed 

the conventions until now. 

q Did you find that you were under 

'-surveillance during this period? v 

A Yes, during this period I became the 

the surveillance became very extreme. My telephones 

• • ' ■* * ' 

were tapped, my letters were being opened, my 

house was being watched. 

q would you say that during this entire 

period that India had a hostile attitute towards 
Israel? 

< 

A Entirely hostile attitude. 

MR. LOUIS STEINBERG? Object to that. 
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2 of the state — when the President cf Israel 

3 was going to L’eoal, his plane made a stop in 

4 New Delhi, and not a single person from ths 

5 Government of India was present there to pay him 

6 respects. 

7 I went — I went to the airport and 

8 waited on the President, hut when I did so, I 

9 was watched very closely by two police officers. 

q Did yon at one time lend a car to the 

n Israeli Consuls? 

TV Yes, sometime in *61 or '62 I lent my 
„ car to the Consuls of Bombay to tour Northern 

14 India. A few days later I was approached by a 

15 police officer who asked me whether that particular 

, e c-tr with that registration number belonged to me. 

I asked him why he wanted to know, and 
17 

he said he was making some routine inquiries. 

q Now, Mr. Jhirad, you told us that in 

M 1957 you went to the World Jewish Conference in 

, London. Did you attend the World Jewish Conference 

21 

22 again in 1959? 

A Yes, in 1959 I went to the World Jewish 

23 

Congress again. 

0 Once again, did you have some conversation 

ef v ^ 


A-/3a 




2 with Admiral Katari? 


I think informed him that if ray 


8 association with the World Jewish Congress or 

9 Jewish Affairs in any way embarrassed him, I would 

10 be prepared to resign my office, but he said that 

11 so feu: as the Navy was concerned, they had nothing 

12 against me, and he was merely informing me as a 

13 friend that I might be in serious trouble. 


Q In 1963 was your house and office subject 


20 leading 


THE MAGISTRATE: Too l&te now; he has already 


led him, but go ahead 


In 1963 


Sharma, the person who has initiated the case, the 
present case, came to ray office with the search 
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2 warrant, accompanied by two Naval officers. 

3 He showed me the search warrant, but 

4 he didn’t give me a copy and it apt>eared that he 

5 had obtained the search warrant on the ground that 
C I had been using the Government’s telephone and 

7 bad not paid for it, and on the grounds that I 

8 was engaging in trade. 

g On the basis of this, he searched my office, 

10 my house, and ell the brokers with whom I had 

11 business. 

12 q Did this search result in eny chargee 

13 being brought to you by the Law Ministry? 

14 A This search resulted in the S.P.E. 

15 finding that I had paid for every single telephone 

16 call and they reported to the Ministry of Defense 

17 accordingly, but they still insisted that I should 

18 be prosecuted for conducting trade. 

19 This recommendation was turned down by 

2 0 the Law Ministry as being without any substance. 

21 q And so that the Law Ministry did not 

22 pursue the case against you; is that correct 

23 A That is quite so. 

24 0 Did you participate annually in the- 

ts celebration of Israel’s independence day? 

A-M 
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A Thev maintain diplomatic relations witJi 
the Arab bloc. In fact, if I may add on this 

question of the Israelis visiting me — 

MR. LOUIS STEINBERGi No, I object to ar.y 


6 voluntary statement. 


the WITNESS: This is only a continuation 


8 of my answer. 


8 

10 

11 

12 

13 


THE MAGISTRATE: He says it is a 
continuation of his prior answer. 

Proceed. 

THE WITNESS: On one occasion I had a 
telephone call from Mr. A. N. Jha, who vae the 

14 Foreign Secretary, and he said to me that since 
,5 my heme was the place where I incited Israeli 

15 dignitaries, it would be a good thing if I - ould 
,7 also invite somebody from the Government of India 

18 to be present. 

I informed him that I have no objection 

19 

w if he sent an officer of suitable rank, but that 


21 


I could not possibly accept a junior officer 


22 coning to me on those occasions. 


23 

24 

25 


offieex? 


THE MAGISTRATE: Did he send a senior 


the WITNESS: They never did. 
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THE WITNESS* After that I vent to 


Geneva , end we *• ^ *" 

for some tim e. 

q „ow moch time ail V™ spen3 in r ’* I * Va? 

A Actually aa It turned out, we uoant 

about a year in Geneva- 

Q During thie P«** did yoa a*«-i« «- 

you would not return to tndi .7 

A yea. later in the ye» in i«6 I 

determined that I wouldn't be going back. 

Q Hill you tell »» why y°“ r ’ MCh ' K5 this 

decision? 

A I reached — 

HR. LOUIS STEINBERG: I Object to that. 
THE MAGISTRATE: , I "ill allow it. 

’ A I reached this decision for two reasons. 

. rirs t of ally *7 vife*s health had gone down. She 

stand the strain of the 
9 said she could not stanu 

B eurveilland. Which we b«« *» ^ 

II for the past many yeare, and ah. in fact sai 

„ a. Hack, she would not 

22 that if X. wanted to go ba 

23 * accompany me • 

u i aleo realired, heving «ort of 

. „ . ir there was no point in my **>*"5 

is breathed free air, ware 










which I was 


to fight 


which are 


Cndian Embassador thare, * 
>f the United Nations. I 
lecture at which his repr 
taking copius notes. 

o That was in Swi 


When 


which invited me to taiK on 
law of the sea conventions 
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A I was in contact with the attorney general, 
who was then presently in Geneva in regard to the 

Indo-Pakistan dispute. 

THE MAGISTRATE: \ •- ~iW the attorney 

general of India while he was in Geneva? 

THE WITNESS: Yes. 

THE MAGISTRATE: When? 

THE WITNESS: During the months . 

I should say from — I saw him about three or four 
times, sir, between 19— between September, 1966 and 

July, 1967. 

q What was his name, the attorney general? 

A Mr. C. K. Daphtary. 

I also HK't with the legal advisor of the 

foreign office, Mr. D. A. — nay I get the name a 
little later? 

THE MAGISTRATE: I think it is good 

enough just to give his position. 

THE WITNESS: He is the legal advisor 

of the Foreign Office. 

q You met him in Switzerland? 

A Yes. 

q What was your occupation when you 
migrated to Israel? 


A-I3S 
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A Very frequently. In fact, that's our 

practice in India, to taka many in caRh ' 

particularly when they refer to individual 

consultations. 

Q Did you receive cash from any other 

transactions? 

A Yes, I had business in the Commodity 
Exchange, and in respect of those transactions, 

I received large sums of money in cash. 

q Are you saying tots that transactions 

on the Commodity Exchange were dealt in cash and 

not by check? 

A Th» way the Ceamodity Exchange worked ir. 
most places in India waa that if the price w«. ‘ up 
or down during a session, a bell would ring end 
the persons concerned had to oaks up the difference 
immediately in cash with the people concerned. 

... There was no — that is why moat of this 

work waa done on a cash basis. 

q That's posting money to cover a contract; 

but? also upon the sale of a contract? 

• a Even upon the sale of a contract, they 

came and geve me the money. If they wanted, they 


took the money. 
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Proceed. 

THE V7TTNESS: Persons who were in the 
Service, in active service, were mostly paid 
by checks. A few — substantial amount also 
were paid in cash, but the majority were paid 
by money orders in respect of which either cash 
was paid to the post office or sometimes checks 

or sometimes bank orders. 

q Now, did you ever advance cash for the 

purchase of money orders or for the transmittal 
of money orders? 

A The system which I adopted in my office 
was that I did not keep any balance of cash 
apart from a very small balance of about 50 rupees 
with Mr. Barwaj, and whenever they wanted sums 
of money, I advanced the money in cash from my 
own personal cash, and from time to time, ee was 
proper, I would reimburse, T would cash the yaoney 
' from the Ashoka Hotel, Prize Money Branch, 
provided to my office, and thereupon having 
adjusted the account I would reimburse myself. 

MR. LOUIS STEINBERG: I move to strike 

it out on the grounds that it contradicts the 
evidence• 

A- \40 __ 
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3 natters of defense. 

3 THE MAGISTRATE: This isn't a matter of 

4 defense. It is a matter of irrelevancy. 

5 I don't know that his maintaining of 

6 other funds, even assuming there were no shortages, 

7 has anything to do with this case. 

8 MR. SADOWSKY: I withdraw the question. 

9 THE MAGISTRATE: How nearly done are you? 

10 MR. SADOWSKY: I am practically at the 

H very end, your Honor. 

12 Q You say, Mr. Jhirad, there came a time 

13 when you relinquished your office to eoroeone else. 

14 who was that? 

15 A When I gave up my office on the day that 

16 i gave up my office, ay successor had not come. 

17 He arrived about two or three days later.: I never 

18 saw him, but I gave my office orer to Commodore 

19 Cameron who was Chief of Personnel. 

20 MR. SADOWSKY: I have no further questions. 

21 THE MAGISTRATE: Would you like to 

22 cross examine now, Mr. Steinberg, or would you 

23 mind if I took this matter that's waiting? That 

24 should take about 10 minutes, and then you can 

25 proceed. 
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1 slcg 

2 that discretion. If it had the power it would be im- 

3 providently exercised in favor of the admission of 

4 affidavits because it does not give the right to the 
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respondent to prepare a defense. 

I might also add that I have further objec¬ 
tion to the document on the ground that it is not 
sworn to. It is a statement; it is not an affidavit, 
and it is a statement made before theomagistrate, and 
it is simply — well, it is not signed, although there 
is the magistrate's signature line on it, the document 
is not signed. There is a certification that "The 
above statement is made in my presence and on my 
dictation," but nowhere does it say that it was a 
sworn statement. 

THE MAGISTRATE.: Let me look at the document 

please. 

(Document handed to Magistrate.) 

THE MAGISTRATE: With respect to the question 
as to whether it is signed, I see both on the first 
page and on the second page the letters "SD" which I 
take it to be an abbreviation for signed. 

Then I see "K.B. Mathur" and a date. 

I take it that this is meant to be a 
certified copy of an original document on file before 





and. as such, it would indi 


Mathur 


Criminal PC-1 think it is Penal Code, as I recall 


Does anybody happen -o have a copy? 


MR.SADOWSKY 


MR. SADOWSKY: Yes, and there is another 


section I would call the Court's attention to 


I will give the Court 164 


noted in this document that both magistrates are first 


section of that section that statements shall be 


scribed for recording evidence as in his opinion 
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best fitted for the circumstances of the cases. 

MR. SADOWSKY: There is another section - 
I looked at it just a few minutes ago — which states 
that they may take sworn statements or not as they 
choose. I will try to find it for you in there. 

THE MAGISTRATE: I don't think the question 
of whether or not it is sworn to is what really matters. 

I believe that certain judicial systems do not believe 
in the administering of an oath as such. What I think 
is important is whether or not this is proper eviden- -— 
tially in India, and I gather it is. 

MR. SADOWSKY: If you will look at the foot¬ 
note to 154 appearing in the text, that would be some 
indication that is not admissible in evidence. 

THE MAGISTRATE: Well, the footnote says 
that a statement made under Section 164 is not evidence 
but is corroborative of what the witness has said in 
committal proceedings, and cites a case. I am not 
certain what that means. 

There is a cross reference inhere concerning 
a recording and signing as provided in Section 364. 

As best I can interpret these two sections, 
analogizing them into our legal system, both India and 
the United States having inherited their legal systems 

_:_ m _ 











from the English Common Law System, and therefore being 


at least in broad outline, similar, what this document 


amounts to or in similar to would be the statement of 


a complaining witness on a complaint filed in the 


United States Court, which statements are sv jrn to 


in the presence of a Magistrate and which are not 


finding of probable cause for the issuance of an 


As such it would seem to me to be admissible 


and I will ovi 


your objection, although if you wishto present any 


expert testimony concerning Indian law to the extent 


that this would not be proper for probable cause 


purposes,even in India, I will be happy to hear that 


then we won't 


conduct a voir dire, and I will reserve my rght on 


that 


MR. LOUIS STEINBERG: May I look at that 


Let's mark it in evidence 


What number are we up to, do you recall? 
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What brought you from Brussels to 


3 Switzerland? Was was the necessity for that? 


There were two reasons, actually. I 


5 wanted a little holiday for myself and my family,I 

6 which we had not had for about three years, and \ 

7 one of the reasons also for choosing Switzerland j 
3 was that I was able to get to my clien*,a in Prance 


® and Germany with whom I had business. 

10 q While you were in Switzerland did you 

11 form the intention of never to go back to India? 

12 A Yes, that was sometime in November or 


Now, thet had nothing to do with your 


fear of prosecution? 


I wasn't aware of any 


Is that right? 


Obviously not 


But you didn't go back? 


Now, when did you form the intention to 


I went to Israel, I think, if I remember 


2i right, the end of January 1967 


The question was, when 


THE MAGISTRATE 
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THE MAGISTRATE: Nhat is his first name. 

, THE WITNESS: S. L. Watel. 

4 q What is his address? 

5 A He lives in Malvianager. 

, q so that the only inRIing that you gave 

7 your Junior counsel that you might not return was 

, that you might not return for about a weeR? 

, A That is right, because I had engagements 

10 abroad. 

u q You had engagements abroad? 

l2 A Yes.' I had my clients abroad .hose 

13 *orlc I was attending to. 

M q What engagements? 

o list of the companies 

15 . A I had mentioned a list ox 

.. _ _ Recie Renault , 

16 for whom I was advising, y° ,j r 0 

17 ar ,d the French group of drilling companies. 

' THE MAGISTRATE: The drilling companies? 

• |9 THE WITNESS : Drilling companies. 

* Q These were your clients where, in the 

21 United States? 


I 

22 

A 

No, in France. 

■ 

23 

Q 

But you never did go to France 

* * 

24 

A 

Oh, yes, X visited France when 

> 

A 

IS 

Switzerland 

a number of times. 
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2 

Q 

So now you went to Brussels, you went 

3 

to France 

, you went to Switzerland -- 

4 

A 

To France I went for a day or so. 

S 

Q 

-- you went to Tel-Aviv? 

6 

A 

That is right. 

7 

Q 

And then you came to the United States? 

8 

A 

That is right. 

9 


THE MAGISTRATE: This last question has 

10 

been a very long one. 

11 


THE WITNESS: Yes. 

12 


MR. LOUIS STEINBERG: I know I am ex- 

13 

hausting 

vour patience, and I beg you to forgive 

14 

me. 


IS 


I think you have something on your mind. 

18 

BO I will 

stop. 

17 


THE MAGISTRATE: I have something to ssk 

18 

BY THE MAGISTRATE: 

19 

. Q 

You 6poke of the fact that you attended 

20 

a number 

of World Jewish Congresses in earlier years 

21 

A 

Yes, sir. 

22 

Q 

Did you ever take vacations in other 

23 

countries 

following those conferences? 

24 

A 

Yes. 

25 

Q 

When and where? 



■» 
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A In 19^7 in England end Israel. 

q Where was the conference? 

A The conference was in London. 


way hack? 
A 


And you stopped off in Israel on your 


A Yes. I was in London itself for about 

, onri t r«me _ I went to Israel. 

two or three weeks and I came 

q How long did you stay in larael? 

A i must have been for a week or ten days. 

q Any other times? 

A I used to go abroad almost every year fro 

1961 . 

5 I mean in connection with these World 

.t-aice extended vacations 
Jewish Congresses did you take exoen 

following any others? 


17 

A 

I generally used to combine my vacations 

18 

with them. 


19 

Q 

And you would be gone on the average for 

20 

how long? 

Well, I should say I would normally go , 

21 

A 

22 

for about 

a month because I couldn't take more than 

i 

23 

that time 

Off when I was with Naval Headquarters. 

24 

Q 

When does the Jewish New Year begin? 

25 

A 

The Jewish New Year begins sometime in 
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September. 

Q When you left India for Brussels in 

1966 you obviously had a visa for Belgium. 

A Oh yes. 

Q Did you have a visa for any other country 
as of the time you departed? 

A Yes, I had a visa. In my passport, sir, 
you will find I had a visa for probably Germany; I 
had a visa for France and I had a visa for Italy 

Q How about Switzerland? 

A And Switzerland. 

Q You hed that before leaving India? 

A Before leaving India, yes. 

Q When did you get a visa to enter Israel? 

A A visa to enter Israel I actually got 
sometime in January of 1967 . 

Q I was of the understanding that you made 
a brief trip to Israel while you were in Switzerland. 

A Yes. 

Q, That would have been early -- that would 
have been in 1966 ? 

A No, that was in January 1967 . And 
then I went to Israel later in the year, in August 
1967. 


/ 
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decision, your final decision that you were never going 
to return to India was not a decision made lightly or 

hastily? 

A No, sir. 

q It was a matter that took some thinking 

about and discussion with your family, and so on? 

A Undoubtedly sir. I 

q And you finalized that decision you saj 

sometime in November or December of 1966? j| 

A Yes. \ 

q Would you say you first started consider¬ 

ing it? When did the lidea first occur to you that 

you might not go back to India at all? ( 

A It was about that time, sir, about \ 

w ovember or December. \ 

It didn’t take us long to make that » 

decision, I can say that, because, first of all, , 
my wife, as I mentioned to you, had been under | 

severe stress at that time, end I mentioned to you | 

I had been under severe strain in India; so when I , 

• d i d decide, when I decided to cut off from India, 

I it didn’t take so long to decide what we were going J 


to do. 


When you * 'ft India and went to Brussels, 

A -151 













ra 


Police Station C.I.A.(l) S.P.3./C.B.I. Vm, Delhi’. Dl3trl 

Naao. address and oocupatlcn 

of coop la in ant or informant. ..Shri IJ>. Sharma, Supdt; of Police. 

I* »C.B.I.,3e» Dolhi. 


CJI A R 


District..Delhi 


Nana and addreaeos of aocuaed lismeo'and address of aocusod' 

DO r On fl oftnt f ah Aw 4 -» 1 ___ . 


persons sent up for trial 
In custody Un ban or 
recognizonoe 


persons not sont up for trial 
whether arrosted or not 


arrested inoluding absoonders, 
(show absoonders in red 


Property ( laolud 
found with parti 
where, when and 
and whether font 
HagistraW. 


Shri E.£. 

Jhirad* former ; 
Judge Advocate 
General of the 
Havy, Raval 
Headquarters* 
ministry of Defenoe, 
Hew Delhi (not 
arrested) 



Despatched at 
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*T^3 . 
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Charge Shoot No',25 


Date 1 ; UJC..,1968V 


Flrot information 

report nun bo r, H,C,15/66-CIA'I', Data, 2-7-1956’, 

» 

Ing Weapons) ijaaee and address of Charge or Information, nano of offence 

culars or witnesses. and eireunstancoe conneoted with it, in 

b _ J Tr ^°?- f0Und ocnoisa details, and under what eeotlcn 

ard61 ^ t0 of lav charged, 

' f 
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Aa por list 
attaohod. 


Shri K.2. Jhirad (ELIJAH 3PHHAHI JHIRAD) sets? 
aocuned, joined the Naval Headquartere at New 
Delhi in a Civilian capaolty as Judge Advooate 
flaw a y i of the Fleet on a 3 year ocntraot on 
11,11,1946, .His oantraot was extended by a 
year but in Hay, 1950 in consultation with 
the U«P.S,C,, he was finally declared as a 
substantive Judge Advooate of the Fleet with 
effeot from 1,9.1948. .Th the year 1957 his 
designation was changedas Judge Advooate General 
of the Indian Navy and he continued to work in 
that oopaoity till 1,12.1964 when he proceeded 
on leave on half pay. During the aforesaid 
period Shri 2.3. Jhirad, accused, was a publio 
servant as defined In Seoticn 21 of tho Indian 
Penal Code', 


Tnder thoprize Aot, passed by the 
Oovemzant ofthe United Kingdom in Deooaber, 
1948, a deoisian was taken to make a grant 
of Prize Honey cut of the prooeodc of Prize 
captured in World Nar-II and rotalnud in the 
Supreme Court Prize Deposit Acoount, to suoh 
persons who were orhad been members of His 
Majesty's Naval and Marine Forces or of the 
arevs of His Majesty's ships ofwar or in the 
oase of their death, to their respresentatives. 


& pursuance of the decision taken under 
the said Aot, an aggregate amount was allocated 
to the India—Pakistan Pool and under a joint 
proclamation signed by the President of India 
and the Oovernor General of Pakistan and issued 
simultaneously from New Delhi and Karaohi on 
1'.?.1956* regulations governing the distribution 
of the grant out of the proceeds of Prise 
oaptured la the dad World War and allooated to 
India-Pakistan Pool and constituted into the 
Naval Prize Fund, were iosued. According to this 
joint proclamation. Individual offloors and men who 
belonged to Nn7al Foroes of undivided India, who 
had performed Service at Sea for a period of not 
less than 180 days between 3.9^.1939 and 2.9.1945 
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and who notified their olalms in the manner proscribed in the proolam 
ontitled to participate, hio oharo of prize monoy waa made payable to 


The total amount of India's share of Prize Honey including lnt 
sanction of the President ad Prize Honoy for distribution to Naval Pe 
Staff by the Hlnistry of Defence vide letter dated 31.10.1958 in whic 
in the United Kingdom, the Controller of Defence Accounts (Navy), Bom 
public fund to be desi^iated by the Chief of tho Naval Staff who woul 
audit eto. of the Prize lioney an the linos similar to those adopted i 


The orders of the Chief of the Nafal Staff designating "Naval : 
t 1 ,48,02^-19-7 was to be Issued were conveyed to the Controller of D 
datod 25 .ll. 58 . The Controller of Defence Acoounts (Navy), Bombay, t! 
eont it to the then Chief of the Naval Staff, Vice Admiral R.D. Katar 
Commodore G.S. Kapoor and Shri 2JS. Jhirad, accused, was passed in De< 
the Central Bank of India, Ashoka Hotel Branoh, Hew Delhi end that th< 
described as administrators of the fund, with the counter-signatures 1 
(Naval lew). The resolution and the account opening fora dated 15".12 
P.L. Shanna, Secretary of the fund, were sent to the above named bank 
and a current deposit account Ho.93 was opened by the Bank in the nan* 
The Naval Prize Fund aocount was administered throughout by Shri E. 3 . 
Secretary of the fund, and by 31 . 12 . 1961 , the entrie amount which was 
sum of Bi.47.52pains, as balanoe in the said aocount. 


The Investigation has revealed that while a part of the with-d: 
and by transfer of amounts to the Post Hastor, New Eslhi C.P.O. mainl; 
amount, was withdrawn in cash from the said Naval Prize Ihnd aocount ■ 
oountereiffied by Shri P.L. Sharma as the Secretary cf the fund. The : 
various amounts withdrawn in cash from Naval Prize Fund at the Bank's 


The investigation furthor revealed that Shri Z.2. Jhirad, aocui 
during the aforesaid period depositod or oausod to :s deposited varioi 
Branoh, Parliament Street, New Delhi. During the period 24.7.1961 to 
over proporty viz. The Naval Prize Fund in his capacity as Publio Son 
respect of Bs;59»000/- detailed belo.. 1 - 


1 *. 


On 24.7.19 61, a sum of Rj. 30,000/- was withdrawn in cash from 1 
Jhirad^ aocusod, who on the same day deposited fc.30,000/- in o< 


Branch), Parliament Street, Hew Delhi'. 


2 . 


te. 8 oOCff/-( 80 O 0 ) wee withdrawn in oaah fi 
Jhirad accused. Again en 29.7.19“ 


On 27^.7.1961, a sum of _ 

.1961 a sum of Rs.ACOO/- was witht 
oounter by Shri E.&. Jhirad, aocuaed. On 29.7.1961, Slu 


bank's 


aocount with the National & Crindlays Bank Ltd.,(Lloyds Branchi 


3. 


On 25.9.1961, a sum of Bs,30,000/- was withdrawn in cash from H 
Jhirad, accused. On the following day a sum of Fj. 14,000/- was 
the National & Grindlaye Bank Ltd.,(Lloyds Branch), Parliament 


On 27.19.1961, a sum of Bj.IOOCO/- was withdrawn in cash from t 
3»£. Jhirad, accused, who on the same day depooited a sum of Bs 
(Lloyds Branch), Parliament Street, New Delhi. 


The investigation has further revealed that thre were no withdj 
deposits mentioned at S.Nos.1 to 4 above. 



Some of the Naval personnel who were entitled to a share of Pr; 
share of Prize Honey'. •,-/ 
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ation wore allied to partiolpiate la the Prise L'cne/. In the oaae of death of a peraco 
his ropreaontativo viz. wife, legitimate child, father or mother. *. * 

ereot cane to £ 3 »®S» 471 ~^- 2 , out of which a sun of £ 1 , 46 , 025 - 19-7 was apportionated by th® 
rsoonel la India. The oanction of the President was conveyed to the Chief of the ITaval 
a It wae also mentioned that an receipt of the amount from the High Commission for India 
bay, will issue a cheque for the oquivalent of the aforesaid amount In the name of non- 
1 also issue necessary instructions In respeot of payments, distribution, aooountlng and 
a respeot of othor non-public funds. 

f . 

Prize fbni" as the nonjpubllo fund to which the oheque for the equivalent of 
afonoe Accounts (Navy), Bombay, by the Naval Headquarters, New Delhi, vide letter 
ben issued a ohequo for Rs.19,73,679.72 pais® In favour of Naval Prise Fund and 
1. On receipt of the cheque, a resolution eipied by Vioe Admiral B.D. Katari 
camber, 1958, that a banking account in the name of Naval Prize Fund be opened with 
3 aocount oould be operated by one of the three signatories to the resolution who were 
of the Seoretary of the fund who was named as Shrl P.L. Sharma the then Staff Officer 
.1958 duly signed by Shri 3.3, Jhirad, aocused, the two other administrators and Shrl 
alongwith the cheque received from the Controller of Defence Aocounts (Navy),Bombay, 

3 of Naval Prize Fund an 15*12.1958, with an a££ initial deposit of B>«19,73,679.72palee* 
Jhirad, accused as Administrator with the counter.signaturee of Shrl P.L. Sharma, the 
initially deposited plus the interest earned thereon was withdrawn loavlng a small 

rawals was made by way of issue of Individual oheques to some of the entitled personnel 
r for issue of Honey Orders to route other entitled personnel themajor portion of the 
through 91 oheques signed by Shri 2.2. Jhirad, accused ae Adminiatratorofszl the fund and 
investigation has further revealed that Shri 3.S. Jhirad, accused, personally received 
oountor^ 

sod, having withdrawn large amounts In cash from the Naval Prize Fluid aocount 
is amounts In his personal account with the National A Orlndlays Bank Ltd.,Lloyds 
27.9.1961 Shri E.3. Jhirad,accused, being entrusted with property or dominion 
rant and Administrator of the said Fund, comcitted criminal breaoh of trust in 

the Naval Prize Flnd : . The amount wae reoeived at thebank's counter hy Shri 8.B. 

1 oh in his person! 1 acoount with tho National and Orindlaya Bank ^td.,(Lloyds 

•om the Naval Prize Fund. Tho amount wae reoeived at the bank's counter by Shri 33. 

Irawn in oash from the Naval Prize Fund and the amount was received at the 
ri £3. Jhirad, accused deposited a sum of fe.10,000/- In oash in his personal 
I, Parliament Street, New Delhi. 

ival Prize Fund, fhe amount was reoeived at the bank's oounter by Shri B.B. 
deposited In oash in the personal acoount ofShri BJS. Jhirad, aooueed with 
Street, New Dalhi. 

is Naval Priza Fund'. The amount was received at th# bank'e oounter by Shrl 
.5000/- in hie personal aocount with the National A Orlndlays Bank Ltd* 

?awals from the* pc'-eonal bank aouounts of tha accused fbr mt . kln g tbs 

Lza Honey have,, on being examined, stated that they did not receive their 


r< , •» njt 

y. u»‘ >c Cii* >'-££4 


V* . * 

U' 

v/ \ v ^ 

V’MAu BscrcUiy (Pawport) 

T 'clhi Administration Pclh' 




Tho above faots disclose the commission of an offence u/a 409 I 


3ocn after tho registration of the case Shrl B.B. Jhirod, aocus 
to he at Switzerland, and hence could not he arrested in this ease. It 
from Switzerland may kindly he initiated and thereafter the accused may 


, 


Its:? 

flS{ \ 

Ul Y1 


"UE CT 


ii.n.i 


* a 1 

' G *J? 

'Kz-s*& 


Ot ^ 

—-sS-*" 


\ >’ • 


uu;' 


I 

i 






*3* 


.P.C. Shr* E.B. Jbirad,. accused. 

T-eturnod to India so far. Ha is reportad 

v%*‘ S’tsyjSc-u* •«• *“ " ati “• ,o “" 4 

dealt with acoording » law. . 


Sd/- JBTH1 HiHD. 
i PT. SOPOT. OP POUCH, 

infer ssmi. 
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UNITED STATES COURT OP APPEALS 
SECOND CIRCUIT 

---ST-- 

ELIJAH EPHRAIM JHIRAD, 

Petitioner-Appellant, 


a gainst 

THOMAS E. FERRANDINA, 

United States Marshal 
Southern District of New York, 

Respondent-Appellae 
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AFFIDAVIT 
OF SERVICE 


STATE OF NEW YORK, 

COUNTY OF NEW YORK, ss.: 


Juan A. Delgado , being duly sworn, deposes and says that he 

is over the age of 18 years, is not a party to the action, and resides 
at 506 Riverside Drive, New York, New York 

That on November 1*., 1975, he served copies of Append!, 


on 


Steinberg & Steinberg, Esqs., 
99 Park Avenue, 

New York, New York. 


bv delivering to and leaving same with a proper person or persons in 
charge of the office or offices at the above address or ^addresses during 

the usual business hours of said day., 




Sworn to before me this 
14th day of November 


19 75 






A (AJh. 




tyf' 

JOHN V. OTESTOSITO 

_ Qwalih.^d In Nassau County ^ 
Wnnussion Expirae March 20, 19 / 































